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FOREWORD 


This manuscript is one of a series prepared for 
the Public Land Law Review Commission to provide data 
for the Commission's use in forming a basis for recom- 
mending future public land policies to Congress and the 
President of the United States. 


As pointed out elsewhere, these reports represent 
the views of their authors and are not necessarily those 
of the Commission. They are only one of a number of 
information sources used by the Commission. 


In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public. 

It also directed that a comprehensive review be made 

of the public land laws and the related administrative 
rules and regulations to determine whether and to what 
extent revisions are necessary to accomplish the stated 
policy objective. 


Considerable evidence pointed to the need for such 
a review. Dating back in some cases to the birth of the 
nation, our public land laws have developed over a long 
period of years through a series of Acts of Congress 
which are not fully correlated with each other. Adminis- 
tration of the public lands and the related laws has been 
divided among several agencies of the Federal Government. 
Quite possibly, these laws and the manner in which they 
are administered may be inconsistent with one another 
and inadequate to meet the current and future needs of 
the American people. 


The Commission was instructed to: 
1. Study existing statutes and regulations governing 


the retention, management, and disposition of the 
public lands; 





2. Review the policies and practices of the Federal ; ) y 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of those lands; 


3. Compile data necessary to understand and 
determine the various demands on the public | 
lands which now exist within the foreseeable 
future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, 
in the judgment of the Commission, best serve 
to carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and to then present. to the 
Commission all the information and data necessary as a 
foundation for the Commission's deliberations, conclusions, 
and recommendations. A study program encompassing various 


subject areas was undertaken and separate manuscripts have ) y 
been or are being prepared covering each of 33 separate 
topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies are being accomplished under contract with indivi- 
duals, institutions such as universities, and research 
organizations; a few of the studies and analyses are being 
accomplished inhouse by the Commission staff, some with 
consultant assistance. 


Thus, while it is still our purpose to review the 
whole body of public land laws at one time, each study 
has been designed to examine only a portion of the public 
lands complex and should be utilized with this understanding. 
There is, therefore, an interrelationship among the studies 
and the resultant manuscripts that will require review and 
examination of more than one report in order to obtain a 
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complete view of any one aspect of public land law 
and administration. 


Each manuscript has been transmitted from the 
staff with a letter which discusses the content of the 
report and sets forth the policy matters to be considered 
with respect to the particular subject. A copy of the 
letter of transmittal for this report has been made a 
part of this volume in order to assist in the understanding 
of the approach. 


These manuscripts have already served an extremely 
useful purpose in providing a common base for discussion 
in the Commission and between the Commission and its 
Advisory Council and the representatives of the 50 governors. 
We believe that they will also be valuable as reference 
works, not only on Federal public land matters but con- 
cerning all of our natural resources, for use by all levels 
of government -- Federal, state, and local -- and the 
academic community as well as all those who are interested 
in the tremendous natural resources that we, aS a nation, 
possess. 





Wayne N. Aspinall 
Chairman 
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PUBLIC LAND LAW REVIEW COMMISSION 
1730 K Street, N.W. 
Washington, D.C. 20006 


September 15, 1969 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D.C. 20006 


Dear Mr. Chairman: 


Transmitted herewith is a study of Administrative Procedures 
and the Public Lands, prepared under contract by the University 
of Virginia School of Law, under supervision of the Commission 
staff. 


The contractor's report was originally submitted to you with 
our letter of January 31, 1969. After you made copies avail- 
able to the members of the Commission and the Advisory Council 
and Governors' Representatives, the manuscript was reviewed 
and comments were received from the Advisory Council and the 
Governors' Representatives. In addition, our staff has re- 
viewed the manuscript. The contractor was then furnished with 
all the comments so that inaccuracies could be corrected. 1/ 
However, since this is the writers' report and not that of our 
commentators, we have not requested the contractor to make any 
changes based on interpretations or opinions unless he agreed 
with those interpretations or opinions. 


The study was designed to provide the Commission with a thorough 
understanding of the machinery by which the Federal agencies 
charged with administering the laws governing the granting, 
withholding, or limiting of private and public rights and privi- 
leges in and to the public lands and their resources translate 
those laws into action. It was structured to provide information 
necessary to determine whether existing procedures are adequate 
to implement substantive law efficiently, expeditiously, and 
with proper regard for traditional concepts of fairness and 
equity as between the Government and its citizens. 


1/ The comments referred to are part of the official files of 


the Commission. When the Commission ceases to exist, these files 


will be deposited with the National Archives, Washington, D.C. 
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The study and report were directed by Professor Carl McFarland, 
who also participated extensively in the work. He brought to 

it a unique blend of talent and experience in both public land 
law and administrative law. He has grappled with these problems 
from all points of view, as Assistant Attorney General in charge 
of the Lands Division of the Justice Department from 1937 to 
1939, as a practicing land lawyer, and now as a legal scholar. 
His contribution as chief architect of the Administrative 
Procedure Act of 1946, by which Congress articulated some of the 
fundamental principles of law which should govern the adminis-— 
trative process, won him the American Bar Association's gold 
medal. 


The report illustrates the thin line that often divides ques- 
tions of substance and procedure in recognizing that the 
substantive question of the extent to which existing law fails 
to define clearly the nature and limits of rights and privileges 
in the public lands is closely related to some of the procedural 
problems which have generated discussion at our public meetings 
and among the official family. Nevertheless, the resolution 

of this issue depends upon the Commission's action with respect 
to individual commodity subjects. 


To the extent that discretionary authority*is delegated to the 
land management agencies, this study focuses on the two pro- 
cedural devices by which that agency discretion is exercised: 
{1) rulemaking, or the process of formulating, amending or 
repealing regulations; and (2) adjudication, which is the case 
by case application of statutes and regulations to particular 
factual situations directly affecting an applicant for or holder 
of a right or privilege in or to the public lands and their 
resources. Finally, it examines the availability and limits 
of court control of these procedures. Four principal policy 
matters emerge: 


1. Should Congress direct that any discretion granted 
to the public land management agencies be exercised 
to the maximum extent feasible through the promul- 
gation of binding substantive regulations instead of 
case by case adjudications? If so, should Congress 
provide legislative sanctions to foster compliance 
with this goal, and how? 
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4. 


Is there a need for greater public participation in 
the rulemaking procedures of the public land agencies? 


What changes, if any, appear desirable in the present 
adjudication structures and processes in order ‘to pro- 
Mote fair and objective initial decisionmaking and 
administrative review? 


Should Congress expressly provide for judicial review 
of some or all public land adjudications? 


The appendix contains a catalog of possible alternatives to or 
modifications of the present system, while Chapter 13 discusses 
Significant policy issues and selected alternatives. 


Our staff project officer for the study was Jerome Cc. Muys, who 
supervised it throughout. 


Enclosure 


Sincerely, 


te DM aoe Sekar 


Milton A. Pearl 
Director 
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The following are presently members of the Advisory Council 
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the respective States at this time: 
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The Commission's Or 
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ganic Act states that "The Chairman of the 
the Governor of each State to designate a ) 


mmission and its staff 


and with the Advisory Council in matters pertaining to this Act", 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-rais ing policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - al? designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this _ 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 


7) 


As used in this Act, the term 'public y 
lands' includes (a) the public domain of 

the United States, (b) reservations, 

other than Indian reservations, created 

from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 

ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 


Shelf, 

Working with the Commission are a 33-member Ad- 
visory Council and the representatives of the 50 State ) 
Governors. 
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PREFACE 


Chapters xX through XIII contain the gist of this Study. 
For the reader with some background perusal of chapter XIII 
may suffice. Chapters III through IX describe the public land 
disposition System by subject -- land as such, mineral, tim- 
ber, forage, recreation, power sites, and rights of way. 
Chapter II is devoted to the overriding matter of the avail- 
ability of public lands or interests therein for such disposi- 
tions. Text paragraphs are numbered for convenience in making 
cross references. Notes are numbered consecutively by chap- 
ters and placed at the end thereof. 


For the preparation of this manuscript Professor 
George W. Hardy, IIT of Louisiana State University did the 
basic research and wrote the first draft of a portion of 


on the law faculty at the University of Virginia assisted in 
the other respects noted: Neill H. Alford, Jr. (Defense de- 
partments and AEC), Thomas S. Currier (third party interests), 
Kenneth R. Redden (timber), Antonin Scalia (judicial review), 
Thomas R. White, III (rule-making organization), and Charles 
K. Woltz (FPC). Miss Gwendolyn B. Folsom did the research 
and first draft for chapter II (classification). Mr. W. 


E. Ball (homesteads) , D. S. Dadakis (court review), Stephen 


M. Koslow (court proceedings), Walter w. Morrison (minerals), 


Carl McFarland 


Charlottesville, Va. 
January 31, 1969 
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ADMINISTRATIVE PROCEDURES FOR PUBLIC LANDS 


Summary of the Re ort 


After identifying the agencies concerned and defin- 
ing the lands involved in chapter I, this report is of four 
parts: The first describes in chapter II the "classifica- 
tion" process by which lands are made available for individ- 
ual dispositions. The second part deals with the seven 
principal subjects of public land disposals or uses in chap- 
ters III through Ix -- land as such, minerals, timber, forage, 
recreation, power sites, and rights of way. The third part, 
consisting of chapters X, XI, and XII, compares and describes 
the processes by which dispositions of Such rights or uses 
are made available to individuals, States, and localities, 

The fourth, in concluding chapter XIII, criticizes thems © 
| Lis 

The disposition of public lands as such takes three 
forms -- (1) homesteads; (2) sales, leases, and permits; and 
(3) outright grants -- as set out in chapter III. Homesteads, 
now of waning importance Save in Alaska and reclamation dis- 
tricts, involve considerable administrative adjudication in- 
cluding determinations of Such prerequisites as personal 
qualification, residence, and improvements. Sales, leases, 


and permits are managerial functions which largely involve 


the exercise of administrative judgment. Grants, usually 
made or provided directly by Congress, may require administra- 
tive identification of specific lands and the issuance of 
confirmatory patents. 

Mineral rights are conferred in three ways -- (1) t; 
patent to persons who have discovered valuable "hard" min- 
erals and make the requisite "locations," (2) by lease as 
to other minerals including oil and gas, or (3) by the simple 
sale or gift of "common materials" such as sand or gravel -- 
as set forth in chapter IV. The first of these involves 
administrative adjudication, mainly respecting the requisite 
value of the claimed discoveries. Some leases, too, are de- 
pendent on a similar administrative determination. 

Timber, with some requirements as to local preference 
and cooperation, is sold from national forests as well as 
other public lands as described in chapter V. This, too, is 
a managerial function which is carried out through public 
sales to qualified bidders -- which are attended by consid- 
erable post-sale administrative supervision. 

Forage is made available -- as described in chapter 
VI -- by permit or lease, principally within specially 
created grazing districts but also importantly within na- 
tional forests as well as to a limited extent on other public 
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lands. While the main method is one of licensing, within 


the grazing districts there are some statutory rights and 
preferences and considerable implementation thereof by regu- 
lations. 

Recreation uses are of growing importance on all 
types of public lands as indicated in chapter VII. National 
parks are of course wholly dedicated to that purpose and 
therein "concessioners" are granted rights by lease, permit, 
or contract to serve the visiting public. Recreational fa- 
cilities in national forests, authorized by permit, are of 
comparable importance. But there are also similar uses of 
other public lands, e.g. those set aside primarily for water 
resource projects. 

Power sites on public lands (as well as elsewhere) 
are authorized in case-by-case fashion by the Federal Power 
Commission as set. forth in chapter VIII. The method used 
is an elaborate licensing procedure plus post-license super- 
vision and statutory court review. 

Rights of way are directly granted, or are authorized 
to be granted administratively, by numbers of statutes as 
outlined in chapter IX. The types of cases are numerous -- 
for roads, transmission lines, pipelines, and so on -- and 
the procedures tend to be summary. 
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Case-by-case determinations, the making and nature 
of administrative regulations, and the various forms of pub- 
lic information are the subjects of chapters X, XI, and XII 
-- of which the most extensive and important is chapter X. 
The latter begins with the notation of important preliminary 
aspects of the matter such as the statutory base, admininera: 
tive discretion, and continuing or post-disposition regula- 
tion. Chapter X is then divided into four parts -- (1) ini- 
tial decision making of the so-called "informal" variety, 
(2) the use and nature of trial-type "hearings" at the ad- 
ministrative level, (3) departmental "appeals," and (4) court 
proceedings. For the making of informal initial decisions 
there is little stated procedure. Appeals respecting lands 
administered by the Bureau of Land Management in the Interior 
Department and the Forest Service in the Agriculture Depart- 
ment are elaborately provided but subject to various techni- 
cal limitations. For lack of express statutory recognition, 
court proceedings of the "review" variety are mainly limited 
by the doctrine of sovereign immunity. 

Administrative regulations, the subject of chapter XI, 
are authorized by a multiplicity of statutes. But the exer- 
cise of that authority is spotty at best, consisting mainly 
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of a paraphrasing of the statutes plus a few limitations or 
conditions administratively imposed. To the extent that such 
regulations add to the Statutes, they are subject to challenge 
in the courts where court proceedings are available but nor- 
mally are honored there and are given binding legal effect. 
However, there is little public procedure in the making of 
such regulations and, more importantly, the authority to make 
them is used as an instrument of routine administration rather 
than for the development and public statement of policy. 
Beyond the public land statutes as primary sources, 
public information as to the land law takes three forms -- 
(1) regulations, (2) staff manuals or instructions, and (3) 
case decisions -- as set forth in chapter XII. The codified 
regulations are scant on the subject of delegations of au- 
thority to field officials and there are also unpublished 
regulations or materials of similar import which are given 
other labels. Staff manuals and instructions are extensive 
in some agencies, chiefly BLM and the Forest Service, and, 
while they are not published as regulations, they are tech- 
nically available for inspection and copying at some public 
land field offices. Decisions in particular cases, particu- 
larly the opinions of superior public land officials made on 
departmental appeals in the Interior Department, are avail- 
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able in published form or for inspection at the Washington 
headquarters. To aid the latter indexes are maintained. 
However, the uses of such precedents are limited by the na- 
ture of the subject, the types of cases, and the primary 
role of the relevant statutes and administrative regulations. 
The official gazette of the Federal Power Commission affords 
the public an invaluable guide to current administrative 
operations in the public land field there. 

IV. 

The concluding chapter XIII of the report deals with 
the problem areas disclosed in the prior chapters and indi- 
cates the nature of possible corrective measures in eight 
respects: 

(1) The bifurcation of some disposition cases into a 
"classification" proceeding and an "adjudication" is designed 
to provide a summary method of dealing with the availability 
of particular lands for the particular disposition or use re- 
quested bya state, locality, or private person. The vice 
therein, in addition to making two cases where one might 
serve, is the intended effect of virtually excluding the ap- 
plicant from any meaningful participation in the spot 
classification process. 

(2) Initial determination of cases is attended by 
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virtually no stated procedures. The consequence is to deny 

an applicant any real opportunity to participate realistically 
im the composition of the record upon which the decision is 
made. Here the problem may also be put in terms of ex parte 
communication or undisclosed reports from field personnel. 

(3) Trial-type hearings in the Bureau of Land Manage- 
ment while by no means necessary or even advisable for public 
land disposal cases, are not firmly based upon statutory au- 
thority and the hearing regulations are of uncertain appli- 
cation. Discretionary hearings of that nature, such as exist 
in FPC proceedings, should suffice. 

(4) Departmental appeals, which are provided by regu- 
lation mainly in BLM and Forest Service cases, are unduly 
complex. Delays could be reduced by either (a) cutting out 
one or more of the multiple stages thereof or (b) authoriz- 
ing top officials to take on appeal only the important cases 
they deem it necessary to review themselves. 

(5) An independent board is provided only in the 
Forest Service. However, the utility of such boards is to 
be judged on the basis of their purpose -- whether it is (a) 
to provide a "hearing" as to facts, (b) to set up an inter- 
mediate deliberative body, or (c) to bypass the heads of the 
agencies. For the first purpose they are unnecessary, for 
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the second they would further complicate an already overly 
complex departmental appeal system in BLM, and a bypassing 
of the principal officials involves a drastic departure from 
present Congressional policy. A more profitable subject for 
consideration to meet what may be the idea underlying sug- 
gestions for such boards would be careful consideration of 
the possibility of firming up the available court controls. 
(6) Court "review" is presently reduced to little 
by two things. One lies in the vestiges of an old private 
suit procedure whereby courts would not take jurisdiction 
until after public land officials had issued patents, which 
arbitrarily excludes many types of cases otherwise reviewable 
under modern administrative law principles. The other is the 
doctrine of sovereign immunity, which completely bars court 
proceedings unless and until Congress acknowledges them as 
appropriate. (Congress has done the latter for most adminis- 
trative authorities created in the 20th century, but has over- 
looked the older field of public land law as appropriate for 
current forms of judicial review.) A statute so acknowledg- 
ing would go far to remedy the defect. In any event, legis- 
lation is required to afford notice to third parties -- gov- 


ernmental or private -- when their interests are involved in 


private litigation touching the administration of public lands. 
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(7) Public land agencies, as mentioned above, have not 
exercised their rule-making authority to implement the pub- 
lic land laws in any significant extent. Whether a way may 
be found to compel them to do so is doubtful. But they may 
at least be given statutory encouragement, funds, organiza- 
tion, and personnel for the purpose. The basic difficulty 
will be to devise ways to change the century-old tradition 
of making public land regulations only for immediate house- 
keeping purposes. In its place, public land authorities 
should be moved to utilize their rule-making powers as in- 
struments for the development, expression, and updating of 
policy. 

(8) The lack of public information in the way of un- 
disclosed delegations of authority and unpublished direc- 
tives, previously mentioned, is serious but may be simply 


corrected by appropriate statutory provisions. 
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INTRODUCTION 


1. The Commission. The Public Land Law Review 
Commission, established by Act of Congress in 1964, has the 
Statutory responsibility, among other things, to (1) "s tudy. 
existing statutes and regulations governing the retention, 
management, and disposition of the public lands"; and (2) 
"review the policies. and practices of the Federal agencies 
charged with administrative jurisdiction over such lands 
insofar as such policies and practices relate to the reten- 
tion, management, and disposition of these lands." 


2. This study. This report is the result of one of 
a series of studies designed to provide a basis for carrying 
out the statutory directive that the Commission recommend to 
the President and the Congress "such modifications in exist- 
ing laws, regulations, policies, and practices as will, in 
the judgment of the Commission, best serve to carry out the 
policy" that "the public lands of the United States shall be 
(a) retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public." 


3. Objectives. In order to carry out its general 
mandate properly, through this particular Study the Commission 
seeks understanding of the machinery by which the federal 
agencies charged with administering the laws governing the 

ranting, withholding, or limiting of private rights and 

rivileges in and to the public lands, as the latter term 

is defined in section 10 of the Act, translate those laws 
into action. It has commissioned this study to procure 
information not only as to whether those procedures are 
adequate to implement substantive law efficiently and 
expeditiously but also whether they reflect a proper regard 
for traditional concepts of fairness and equity between the 
government and its citizens. But this study is not concerned 
with wholly "internal" agency procedures or practices followed 
in the general day-to-day development of policy or in the 
implementation of broad management programs. Those matters 
will be covered in other Commission studies dealing with 
particular commodities (e.g., oil and gas) or management 
functions (e.g., local and regional land use planning). Nor 
is it concerned with the general custodial duties connected 
with public lands -- their protection, safekeeping, or use by 
the federal government itself. 





1. September 19, 1964, 43 USC 1391-1400. 


4. Scope. Review and analysis of the existing legal 


System in this field require, of course, a description of the 


laws, regulations, policies, and practices governing the 
administrative procedures employed in implementing laws con- 
cerning the retention, management, and disposition of public 
lands. Hence the study will review the statutes which provide 
procedural requirements or guidelines with respect to rule 
making, adjudication, or judicial review, as well as relevant 
administrative practice as reflected in departmental or agency 
regulations, directives, manuals, policy Statements, legal 
opinions, and important administrative and judicial decisions. 
While that coverage is broad, it should be kept in mind that 
this is not a treatise on the whole public land law. Only so 
much of it is described as is necessary to supply the essen- 
tial background upon which to present the nature of the 
administrative authority or discretion, the procedural methods 
utilized, and possible improvements. 


4A. Plan of report. This report is structured in what 
amounts to three parts. The first has to do with the iden- 
tification of the lands, agencies, and "dispositions" gener- 
ally involved as briefly sketched in chapter I, which is 
followed by what might be called the overall management prob- 
lem faced by the agencies in terms of "classification" or 
otherwise as set forth in chapter II. The second part of 
this report, chapters III through IX, deals with the major 
subjects of public land administration -- land as such, 
minerals, timber, forage, recreation, power sites, and rights 
of way -- as mainly reflected by the public land Statutes, 
regulations, instructions, and forms. The third and final 
part of the report, with some summarizing and frequent refer- 
ences to what has already been covered, then proceeds in 
chapters X through XIII to discuss and criticize the (1) case- 
by-case procedures (initial determinations, hearings, appeals, 
court proceedings) in chapter X, (2) administrative regula- 
tions (statutory authority, limited exercise thereof, legal 
effect, and lack of Significant organization for the deve lop- 
ment of policy through regulations) in chapter XI, (3) public 
information (statutes, regulations, staff manuals,- and case 
decisions) in chapter XII, and (4) a concluding discussion of 
possible improvements in chapter XIII. The latter is in a 
sense a summarization also of the whole study. It bears upon 
eight topics -- so-called "classification," initial case 
procedures, trial type hearings, departmental appeals, 
independent board proposals, court controls, administrative 
regulations, and public information. 
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Chapter I. 


LANDS, AGENCIES, AND DISPOSITIONS 
EU LTIONS 


government agencies which may in one way or another admin- 
ister, use, or dispose of any real property of the United 
States. 


1. "Public Lands" 


6. Lands included. This Study deals with the 
administrative procedures of federal agencies charged with 
administering any of the laws governing the management or 
disposition of the following categories of public lands, 
which are those described in section 10 of the Act; (a) The 
public domain of the United States. (b) Reservations, other 


public land laws, including the mining laws. (d) Outstand- 
ing interests of the United States in lands patented, con- 
veyed in fee, or otherwise, under the public land laws. 

(e) National forests, (f£) Wildlife refuges and ranges. 

(g) The surface and subsurface resources of all such lands, 
including the disposition or restriction on disposition cf 
the mineral resources in lands defined by appropriate stat- 
ute, treaty, or judicial determination as being under the 
Sone er of the United States in the Outer Continental 
Shelf. 


7. Terminology. Accordingly, the following pages 
deal only with the lands so specified and the terms "land" 
or "public lands" will be used as so limited. There are 
other terms, familiar to Specialists in public land law, 
which should be distinguished, The "public domain," gener- 
ally speaking, consists of those lands of the United States 
which have been acquired in large areas by treaty with other 
sovereigns and have never been in private ownership either 
before or since such acquisition. On the other hand the 
term "acquired lands" is used to indicate real property to 
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which the government has secured title from private parties. ) 
This study includes public domain lands (except Indian lands) 

as well as all interests therein (except water rights).2 It 

also includes acquired lands to the extent that they are 

incorporated into national forests or the national wildlife 

refuge system as well as certain "revested" lands in California 

and Oregon.3 However, the study does not require determina- 

tion as to the status of any particular piece of land, which 

is a task for a land lawyer faced with a specific case. 


2. Land Agencies 


8. Agencies included. The governmental departments 
or independent agencies administering these lands are as 
follows: (a) Department of the Interior (Bureau of Land 
Management, Bureau of Reclamation, Bureau of Sport Fisheries 
and Wildlife, National Park Service, and Geological Survey); 
(b) Department of Agriculture (Forest Service); (c). Depart- 
ment of Defense (Departments of the Army, Navy, and Air Force); 
(d) Federal Power Commission; and (e) Atomic Energy Commission. 
In one way or another, the Interior Department deals with all 
the principal subjects of concern here -- land, minerals, tim- 
ber, forage, recreation, hydroelectric power, and rights of 
way -- and is by far the most important agency in the field. ) 
The Forest Service, in the Agriculture Department, disposes 
of timber, forage, privileges connected with recreation, and 
rights of way. The Power Commission's jurisdiction, for 
present purposes, lies largely in determining power values 
and licensing hydroelectric power projects on public lands. 
The Defense Department and the Atomic Energy Commission are 
involved only incidentally, that is, only so far as public 
lands reserved to them for their purposes may also inciden- 
tally be available for temporary state, local, or private 
use, 


9. Subdelegations. But specific authority is not 
granted to "departments" as such. The laws refer instead to 


the President, the Secretary of the Interior, the Secretary 

of Agriculture or the Secretary of Defense. (They also refer 

to the "commission" in the case of the Atomic Energy Commis- 

sion or the Federal Power Commission, meaning the board which 

heads those agencies.) Of course neither the Secretary of 

Agriculture nor the Secretary of the Interior can act alone 

respecting the all but numberless land matters which could 

come before them. Either by statute or administrative order 

their powers are delegated (and usually also decentralized) ) 
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at least for the purpose of initial action.4 In the case of 
departments, that delegation usually takes the form of what 
might be termed subdepartments called bureaus, services, 
offices, and so on. But authority does not reside in a bureau 
as such but in specific personnel -- a director or a chief and 
s0 on.> The organizational pattern for these agencies is more 
fully developed in the preliminary paragraphs of chapter X. 


10. Decentralization. Closely related to such delega- 
tions of authority to departmental subordinates is the notion 
of decentralization, to which the field of public land law 
is peculiarly subject. Decentralization, meaning establish- 
ment of field offices throughout the country, is usually 
undertaken for the convenience of the public. In the case of 
public land administration, decentralization has the added 
advantage, for administrative purposes, of locating officials 
where the land itself is located. But those desirable objec- 
tives precipitate some problems relating to centralized con- 
trols for the purpose of policy control and assuring uniformity 
in the administration of the laws as indicated in chapters X 
through XIII hereinafter. 


3. "Dispositions" 


10A. Subjects. On that background Congress has 
authorized the land agencies of the government to grant, or 
permit the use, of public lands as follows: (1) Title to 
some lands may be conveyed as homesteads, as gifts, or by 
sale -- or the use of the land may be licensed or leased. 
(2). Statutory rights to minerals of the "hard" variety may 
also be perfected along with sufficient land from which to work 
them, other minerals such as oil or gas may also be granted for 
more or less limited times by lease, and such things as stone or 
gravel may be sold, (3) Timber is sold. (4) Stockmen may be 
given permits to graze their livestock on allotted tracts. 
(5) The use of sites for recreation purposes may be authorized. 
(6) Hydroelectric power projects may be licensed. (7} Rights 
of way mav be provided. 


10B, "Adjudications." For administrative operations 
of that character the government land lawyers have adopted 
the term "dispositions" to signify the parting with title or 
use of government property. In that sense they also speak 
of "adjudication" procedures.’ The latter term is realistic 
in the sense that a decision must be made case by case. But 
the sale or gift of property interests or making contracts is 
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not usually considered adjudication in the sense the term is 
used in administrative law. 


10C. Fact finding or discretion. Moreover, all these 


dispositions involve more or less fact finding or administra- 
tive discretion in themselves, Does a municipal corporation 
have a need for and really intend to use requested land for 
public purposes? Has a mineral locator found "valuable" 
mineral? Does a bidder have local facilities to process tim- 
ber? Is a stockman likely to violate the conditions in the 
‘grazing permit he seeks? Are recreation uses justified? Is 
hydroelectric power development in line with public power 
policy? Are rights of way on public land necessary? Should 
the land be allocated to or withheld for other uses? Issues 
such as these underlie the public land adjudications other- 
wise authorized by Congress. Where the statutes provide that 
states, localities, or private persons are entitled to 
patents, leases, or licenses, on their performance of some 

act or other, fact finding as to such performance becomes a 
dominant feature of any case, But where such statutory rights 
do not attach at all or become operative only after some prior 
administrative choice is made, e.g. to "open" land to homestead 
entry, such preliminary choices may be made or not as the admin- 
istrative agencies choose. Administrative discretion of this 
type is dominant in current public land law as, for example, 
in determining whether to sell public land or timber or to 
lease or license for mineral exploration, grazing privileges, 
recreation uses, or power sites.9 


10D. Labels. The labels affixed to public land dis-. 
position documents are apt to be misleading. They are called 
patents (deeds), easements (or rights of way), leases, sales, 
permits (licenses), and agreements (contracts). Even a 
patent is deceptive here, for it may contain conditions as to 
the use of the land which import more or less federal supervi- 
sion even after patent.10 The other documents -- leases, sales, 
permits, and agreements -- are basically no more than con- 
tracts, il Moreover, they are so shot full of conditions, 
limitations, and undertakings that they often seem to do hard- 
ly more than license the lessee, permittee, or contractor to 
some degree of possession at sufferance.12 In such cases the 
state, locality, or private party tends to be hardly more than 
a licensee whatever the label. But this is not necessarily 
to be taken as an evil if it accords with public policy. The 
labels are those used by Congress in the enabling statutes 
and, taken alone, may seem to offer much. But on the face of 
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of disposition involved, They are described in ch 
through IX below. n chapters III 


Notes to Chapter I 


1. 43 USC 1400. 


2. But the study includes the granting of water use permits 
and water storage facilities. 


3. Thus, strictly speaking, it will include national park 
lands only where, or to the extent that, the land has 
been reserved from the public domain for park purposes. 
Since the western parks have been carved out of the public 
domain for the most part and the national park system is 
managed on a uniform basis nationwide, what is said herein- 
after about national parks may be taken as generally appli- 
cable. The revested lands, sometimes called O&C lands, are 
extensive land grants recovered by the United States. Acts 
of June 9, 1916, 39 Stat. 218, and February 26, 1919, 40 Stat. 
1179, and see also 43 CFR 2234.1-3(£), 2234.2-3(b), 2244.4-1, 
3631.1, 4121.1(b), 5040.0-3, and 6232.1. 


4. 16 USC 472, 551, 583g and 1953 Reorg. Plan No. 2, 5 USC 
511 note (Agriculture, Forest Service); 42 USC 2201(n) 
(Atomic Energy Commission); 10 USC 133 (Defense); 1950 Reorg. 

Plan No. 9, 16 USC 792 note (Federal Power Commission); 43 
USC 2 and 1950 Reorg. Plan No. 3, 5 USC 481 note (Interior). 


5. E.g. IDM 135.2.2A(1) (BLM Director) and 36 CFR 200.1(b) 
(Chief of the Forest Service). See ¢ 206 et seq. 


6. 43 CFR 2200. 
7. 43 CFR 2210. 


8. In this field the Attorney General's Committee on Adminis- 
trative Procedure treated licensing (grazing permits), 
mineral leasing, and mineral and homestead patenting as 
adjudications. See its monograph on the Department of the 
Interior, S. Doc. No. 10, 77th Cong., lst Sess. pt. 7 (1941). 


9. See qq 128-130 and the cross references therein. 
10. Such patents (containing conditions subsequent with possi- 
bility of reverter) are not the general rule. See sections 
2 and 3 of chapter III below. Suits may also be brought to 
vacate or annul patents. See chapter III-1 below. 
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ll. The same difficulty’ may arise in private iand iaw. See 

for example Baseball Publishing Co. v. Bruton, 302 Mass. 
54,18 N.E.2d 362 (1938), in which a writing "gave" the plain- 
tiff the "right and privilege" to maintain a sign on defend- 
ant's building’. 


12. See {¥ 54 and 64 (mineral leases), 82 (grazing districts), 

109 (power sites), and particularly 131 (general) as well 
as chapters V-1 (national forest timber), VII (recreation uses), 
and IX (rights of way). 


Chapter II 


"CLASSIFICATION" 


ll. Nature. For want of a better word "classifica- 
tion," in the sense here used, means the determination of 
what public land should be reserved and what disposed of in 
one fashion or another -- or what uses should be permitted 
-- to states, localities, and private persons. That task is 
inescapable unless the government is to either (a) keep all 
the lands and reserve to itself all their uses or (b) dispose 
of all of them in one fashion or another. The middle ground 
-- which public policy now takes -- requires decisions as to’ 
public land areas large or small. Ina society which abhors 
mere hoarding and yet shrinks from giveaways or forced sales, 
those determinations to withhold or release land pose inevi- 
table questions. 


12. Multiple use, sustained yield. Further impor- 


tant in that connection is the idea or combination of ideas, 
at least long implicit and now formalized in the public land 
Statutes, of "multiple use and sustained yield"! in the case 
of land retained in federal ownership. The first of these 
phrases -- "miltiple use" -- means the use of surface and 
subsurface land resources "in the combination that will best 
meet the present and future needs of the American people" as 
well as "the most judicious use of the land for some or all 
of these resources or related services over areas large 
enough to provide sufficient latitude for periodic adjust- 
ments in use to conform to changing needs and conditions." 
That standard is amplified as requiring "harmonious and 
coordinated management of the various resources, each with 
the other, without impairment of the productivity of the 
land, with consideration being given to the relative values 
of the various resources, and not necessarily the combi- 
nation of uses that will give the greatest dollar return: 

or the greatest unit output. '"3 This means that, among 
other things and short of complete divestiture of federal 
title to lands, there may be a combination of uses of the 
same land (e.g. recreation and water storage), adjustments 
are to be made from time to time (e.g. grazing land may be- 
come suitable for growing crops), and mere feasibility is 
not necessarily determinative (e.g. as to whether to license 
commercial operations in national parks). The somewhat 
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related phrase -- "sustained yield" of the land resources, 
products, or services -- means "the achievement and mainte- 
nance of a high-level annual or regular periodic Output of 
the various renewable resources of the land without impair- 
ment of the productivity of the land.''4 In other words, for 
example, so much timber is not to be cut as to prevent natu- 
ral reseeding for future timber production; and so many 
cattle are not to be grazed as to destroy the range and in- 
vite a return to dustbowl conditions. The Secretary of the 
Interior, who is (at least temporarily) directed to deve lop 
and administer the land on the basis of multiple use and 
Sustained yield, is thus given broad power and flexible 
authority to determine the uses to which federally retained 
lands shall be put as well as the combinations, adjustments, 
and degrees thereof.” Moreover, the evolution of these 
policies -- the promise of multiple uses with periodic ad- 
justments to meet changing needs plus sustained productivity 
-- is in itself an important indication of the public policy 
of the moment against wholesale surrender of federal title 
or control. 


13. Relation to dispositions. On that background 
the allocation of public lands involves somewhat different 
considerations than, once such land is allocated, a particu- 
lar disposition of a particular tract or site to States, 
localities, or private persons. Moreover, this allocation 
may be made (a) on a general or wholesale basis, that is, 
apart from any pending application for particular land, or 
(b) when a specific nonfederal application is made for spe- 
cific land. In the latter case the application will be f7~ 
a stated use or purpose, for a defined tract or site, b; an 
identified party -- and hence the allocation problem is 
narrowed accordingly. In short, as President Kennedy put 
it, in the latter type of case the sovereign proprietor per- 
mits only "selective disposal into private and non-Federal 
public ownership where that course will promote the ideal of 
highest and best use for the whole national community." 
These more or less specific "classification" determinations 
are not only of preliminary but also of overriding importance 
in connection with many types of public land dispositions. 


1. General determinations 
et Pe terminations 


14-19. "Withdrawals." But wholesale allocations of 
public lands -- apart from any pending application for title, 
possession, or use respecting particular lands -- are also 
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important. Lands set aside as national parks, for example, 
are thereby no longer subject to disposition for homestead or, 
with few exceptions, mineral location purposes; and lands de- 
clared to be national forests are no longer subject to sale. 
There are many other types of "withdrawals" as they are usually 
-- but not always ~-- callea.® By such withdrawals lands are 
reserved or made unavailable for some or all dispositions to 
states, localities, or private persons, they typically pre-~- 
clude "sales or entries,"' and they may relate to the type 

of land, certain resources, or specific lands. But a with- 
drawal is a generalized operation rather than a decision 

made in a particular case upon non-federal application for 
the land. However, something similar takes place when, by 
statute or regulation, the mere filing of applications has 
the effect of "segregating" the requested land from other 10 
entries or uses pending a determination of the "disposal." 
Any withdrawal may be modified or revoked of course. For 
present purposes it is necessary to do no more than thus 
indicate the nature of withdrawals, primarily to differentiate 
them from administrative "classifications" -- which are dis- 
cussed below -- incident to the determination of the nature 
of specific lands in connection with specific state, local, 
or private applications for them. Generalized withdrawals 
and their kin are not within the sccpe of this study. 


2. BLM classifications 


20. Usage. In the evolution of public land policy, 
determinations of the character of the land for purposes of 
immediate disposition_have played a steadily increasing part 
for nearly a century. The statutes now use the term classi- 
fication in at least four senses: (1) It may be used as a 
statement of purpose or 98 a basis for withdrawals, segrega- 
tions, or restorations.~ (2) Or as a synonym or substitute 
for withdrawals or segregations. (3) Or for land manage- 
ment purposes. (4) Or as a condition precedent for par- 
ticular sa a4 eso on application by states, localities, 
or persons. 5-56 For present purposes classification in the 
latter sense in course of determining a particular disposi- 
tion on application, that is, on an ad hoc basis, is of pri- 
mary importance throughout this study. But no doubt be- 
cause of the various statutory uses of the term, official 
literature is confusing not only because it stresses one or 
another of these conflicting usages but also in attempting 
to distinguish then from general withdrawals, segregations, 
and restorations. Thus not only the statutes but the 
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regulations, too, blur the distinction between classifica- 
tion in this latter sense and its more generalized use as 
a tool of general land management or planning including 
that for multiple uses and sustained yield needs. Indeed, 
they read as though general land use planning -- rather 
than classification for spot disposition on application 
therefor -- is the sole function of the classification 
process, 


21. Statutory standards. Standards, guidelines, 
or criteria for classification actions generally appear in 
the form of curt statutory objectives, some of which are 
plain enough but others are so general as to be of little 
guidance. The regulations and manuals add virtually 
nothing but labels for categories. & Important legisla- 
tion of 1964 requires the Secretary of the Interior to 
develop and promulgate regulations containing the criteria 
by which he will determine which of the public lands shall 
be (a) disposed of to states, localities, or persons and 
(b) which are to be retained in federal ownership at least 
for the time being. 1 put the statute itself outlines the 
permissible objectives. Lands are to be disposed of where 
they are required for the orderly growth and development 
of a community or are chiefly valuable for residential, 
commercial, agricultural (other than grazing or forage), 
industrial, or "public uses" -- and they are to be retained 
in federal ownership and managed for grazing, wildlife, 
industry, mineral production, "occupancy," outdoor recreation, 
timber, watershed protection, wilderness preservation, or 
"preservation of public values that would be lost if the 
land passed from Federal ownership."©2 And these provisions 
are supplemental to, and not a repeal of, existing public 
land laws.63 after promulgating his substantive criteria 
in the form of regulations as mentioned above, the Secretary, 
in making the required determinations as to lands to be held 
and those to be alienated, is to "give due consideration to 
all pertinent factors, including, but not limited to, ecology, 
priorities of use, and the relative values of the various 
resources in particular areas , "04 Thus, in addition to de- 
termining what to withhold and what to dispose, the adminis- 
trative agency has a wide choice of competing objectives even 
though none of the land is to be given a "designation or — 
classification" save as "authorized by statute or defined in 
regulations promulgated by the Secretary of the Interior."65 


22. Criteria in regulations. The regulations summarize 
= ke 


many of the statutes and dispositions for which classification 
is a prerequisite.6® The criteria which they then state are 
largely keyed to the 1964 act of Congress, mentioned above, 
ceemer “eee maltiple use and classifications for retention or 
disposal.°’ The definitions therein largely repeat the stat- 
utes or elaborate upon the obvious .68 Generally, classifica- 
tions are to be preceded by a consideration of the adaptabil- 
ity of the Lands, present and potential uses, minimum disturb- 
ance of exiszing users, state and federal programs, scarcity 
and alternarives, and long-term public benefits. Lands are 
to be retainec when doing so furthers objectives stated in 

the public land laws such as stabilization of the dependent 
livestock amd timber industries, preservation of wildlife, 
fostering imaustrial or mineral development, protection of 
scenic values and needed outdoor recreation areas, and the 
conservation of frail lands, soil, and water supplies -- 
which may entail such protective incidentals as buffer zones, 
access rights, pollution avoidance, and non-disposal pending 
further federal legislation or state or local acquisitions 

for public purposes./9 In classifying lands for disposition 
to state, local, or private use the first consideration is 

to be given tm need for retention for multiple use management, 
complete dispmsal, or both; but if the determination is for 
disposal, pregerspce will then be given to urban or suburban 
public purposes. The latter are to include community needs 
within 15 years, "adequate" local zoning regulations and 

plans mst exist, and the public use must be non-commercial 
and non-industrial./2 Where lands are to be classified for 
residential, commercial, agricultural, or industrial purposes, 
they are to be considered chiefly valuable for "their most 
profitable legal use in private ownership" but under the 

Small Tracts act, zoning regulations must be in effect and, 
where the Lamds are also needed for urban or suburban deve lop- 
ment, local gowernmental plans must have been adopted; and 
under other statutes dispositions must be consistent with 
local plans or the views of local authorities. For home- 
stead entry lamis mist be determined to be chiefly valuable 
for agricultural purposes so as to support a farm family, 
which requires atlequate rainfall or available irrigation, 

and the latter is of course also specially required for desert 
land entries. /% Generally lands so classified or proposed to 
be classified will be kept open to, i.e. not segregated from, 
"as many forms of disposal as possible consistent with the 
purposes of the classification and the resources values"; but 
‘they may be segregated from those forms of disposal which 


would interfere with multiple use management, impair appreciably 
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the public values in the lands, lead to improvident expendi- 
tures for the acquisition of lands not in fact avgilable, or 
interfere with the orderly disposal of the lands, 


23. Procedures. The procedural regulations, too, 
Stress the general planning function of classification 
rather than its use in connection with specific disposi- 
tions on application therefor, In making general classifi- 
cations under the terms of the 1964 statute, the Secretary 
or his designee is first to give public notice of the action 
proposed to be taken for disposal or. retention of lands in 
excess of 2560 acres. / They then become segregated for a 
limited period, i.e. withheld from disposition, except as 
otherwise specified in the notice.’7 Where lands are to be 
sold, notice is to be given to local zoning authorities and 
no sale is to be conducted until zoning regulations are forth- 
coming. ’ Otherwise and under other land laws the classifica- 
tion procedures required by the statutes are usually slight or 
non-existent, For those general classifications the regu- 
lations provide separately for (a) disposal determinations 
and (b) retention decisions. For proposed disposal classi- 
fications, notice is given by publication in the Federal 
Register and press, a public hearing may be held if more than 
25,000 acres are involved or public interest is deemed to so 
warrant, the classification is then issued and publicized, 
and administrative review may follow with further publication 
of the final decision.81! procedures for Oa Wee Lory, land for 
retention for multiple use management are similar,8 


24, Application classifications, For cases other 
than those large-acreage and general classifications, nv, 
conducted mainly under the 1964 statute, the regulations 
provide a "petition-application system" applicable where 
Classification is a prerequisite to approval of a requested 
disposal. 3 There are many special provisions for such 
classifications (and sometimes criteria or procedures) in 
connection with particular types of disposals.84 The 
general regulations require that an application for a dis- 
posal must be accompanied by a petition for classification. °° 
Where such a petition is regular on its face and without 
apparent defect, the "authorized officer" proceeds to inves- 
tigate and classify the land without consideration of the 
merits of the application gn other respects or the qualifi- 
cations of the applicant .8 The State Director then issues 
a "proposed" classification decision with a statement of his 
reasons for making it -- which is served on the petitioner- 
applicant, any grazing permittee, district advisory board, 
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local zoning authority, and government officials from whom 
comments have been received.$7 (Such decisions are also to 
state which applicant among many is entitled to preference 
"under applicable law'' -- the first applicant or, in case 
of simultaneous filings, one selected by drawing -- or that 
no application has been filed but that the land will be 
opened to application after public notice, )88 Within 30 
days after such service protests may be filed by an "in- 
terested party" in order "to afford the State Nirector the 
opportunity to review the proposed classification decision 

in the light of such protests, "89 If none are filed, the 
proposed classification is gta and served as the "ini- 
tial" classification decision.?9 If protests are timely 
filed, they are reviewed by the State Director -- who may 
require statements, affidavits, or testimony or conduct 
further field investigations as he deems necessary to 
establish the facts -- after which he issues and serves the 
initial classification decision in either revised form or 

as originally proposed. 91 It becomes the final order of the 
Secretary unless, within 30 days, the petitioner-applicant, 
any protestant, the State Director, or the Secretary himself 
initiates a review by the Secretary -- which automatically 
vacates the initial classification decision "and the final 
Departmeiital decision shall be issued by the Secretary of 

the Interior and served upon all parties in interest." 

No petitioner or protestant is to be entitled to any other 
administrative review "or to appeal under provisions of" 
other regulations relating to appeals and hearings generally. 
However, the Secretary "personally and not through a dele- 
gate" reserves the right to vacate or modify an otherwise 
final classification order.94 (Moreover, apparently classi- 
fication alone does not open lands to disposal but a sepa- 
rate order doing so may be issued. 95) In any event -- unless 
so appealed or otherwise revoked or modified -- classifica- 
tion orders so made remain in force as 5 the same or other 
parties until later revoked or modified. 6 


93 


25. Dual and unified proceedings. Thus the disposi- 


tion process would seem to entail two proceedings in each 
case, one for classification and thereafter another for the 
determination of any other issues. But that is not consist- 
ently so under regulations relating to some dispositions 
where similar issues are handled in a single proceeding. 

The latter include Carey Act (state irrigation) grants, 
applications for agricultural entry on lands previously 
"returned" or classified as mineral,98 the mineral or 
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nonmineral nature of the land, ?? the character of tands gub- 
ject to selection as lieu lands under railroad grants 0 
absence of springs or waterholes otherwise withdrawn, +9! ana 
nonexistence of withdrawn hot or medicinal springs.l 2 Ob- 
viously these might have been made subject to dual proceed- 
ings, one for classification and thereafter another for the 
determination of other issues. In at least one case both 
classification and "adjudication" of such issues are re- 
quired. 


3. Other agencies 


25A. Im general. In closing this chapter it should 
be noted that agencies other than BLM which have jurisdic- 
tion over certain public lands for special purposes may 
either (a) in time find them completely unnecessary for 
their present and future needs or (b) for some periods dis- 
cover them to be available for temporary uses by states, 
localities, or private persons. Although these determinations 
are differently oriented, they are somewhat similar to the 
general classification function exercised by BLM. Where the 
agency decides to surrender the property completely, it must 
return the same to BLM jurisdiction unless the Secretary of 
the Interior and the General Services Administrator deter- 
mine that it has been rendered unsuitable therefor by reason 
of improvements or otherwise. In the latter event the prop- 
erty is simply sold. The situation is best illustrated in 
terms of the Defense Department. 


26. Defense departments. Thus the military depart- 
ments have many "reservations" and occupy much ground for 
their "installations."105 he statutes require the Defense 
Department to return to ti BS BoE domain or otherwise dis- 
pose of unneeded property. In the performance of that 
duty it must determine whether every piece of public land 
previously transferred or reserved to its uses is no longer 
needed for them ("excess") or is not immediately needed 
("available") -- and hence is subject to permanent or tem- 
porary disposition accordingly.10/ These critical "excess" 
or "availability" determinations may be purely internal; 
and indeed they may be clothed in secrecy and the documents 
relating thereto may be so "classified" for security or other 
reasons.108 But once such availability is officially and 
affirmatively determined, the actual disposition of the land 
may entail public offerings or, where appropriate, the re- 
turn of the land to BLM management. On the other hand, 


ACs 


leases, permits, or permanent dispositions may sometimes be 
requested by states, localities, or private persons before 
such an availability determination has been undertaken by 

the military, in which case their applications may precipi- 
tate what appears as a single proceeding in which both avail- 
ability and the specific disposition are determined,110 [yp 
Short, there is normally a bifurcated procedure, here dictated 
by the nature and needs of the defense function; but the same 
may be, and occasionally is, accomplished in a consolidated 
proceeding. 


26A. Others. The Atomic Energy Commission has inde- 
pendent authority to grant "privileges, leases and permits" 
for the use of the lands under its jurisdiction -- which 
function, though exercised on a YGry limited scale indeed, 
entails similar determinations. The Bureau of Reclama- 
tion does the same when, within the exterior boundaries of 
a reclamation REOJECks there are found to be lands not sub- 
ject to reclamation. The National Park Service sets aside 
or designates certain park areas for recreational development 
and use. The same is done by the Agriculture department's 
Forest Service.114 Even the Secretary of Defense is author- 
ized to do likewise respecting military reservations as is 
the Chief of Engineers (Army) in connection with water re- 
source development projects and reservoir areas; and the 
Federal Power Commission, too, must make comparable, if 
tacit, determinations of that character in imposing obliga- 
tions upon its licensees to provide public recreational fa- 
cilities in connection with power projects.115 The Commis- 
sion also makes determinations that the value of powersite 
reservations will not be injured by location or entry under 
the public land laws.116 The united States Geological Survey 
classifies, and as to mineral character and water and power 
resources. 
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Notes to Chapter II 


1. 43 USC 1413 and 1415 (b) and (c) (1964). For earlier 

Statutes see the statement of J. A. Carver, Assistant 
Secretary of the Interior, Public Land Management, Hearings 
on H.R. 106, 255, 5498, and 5159 Before Subcomm. on Public 
Lands of the House Comm. on Interior and Insular Affairs, 
88th Cong., lst Sess., ser. 11, pt. 1, at 208-9 and 216-17 
(1963), hereinafter cited as House Hearings. 


2. 43 USC 1415 (b). 


3. 43 USC 1415 (b). The Wild and Scenic Rivers Act of 1968 

requires federal public land agencies to review their 
administrative and management policies respecting lands 
bordering upon or included in the components of the national 
wild and scenic rivers System "to protect such rivers," pgiv- 
ing particular attention to timber harvesting, road construc- 
tion, and "similar activities which might be contrary to the 
purposes" of the Act. Sec. 12(a), Pub. L. No. 90-542, 82 
Stat. 906. 


4. 43 USC 1415 (c). 
5. 43 USC 1413. 


6. See generally W. N. Aspinall, The Public Land Law Review 
Commission -- Background and Need, Comm. Print No. 39, 
88th Cong., House Comm. on Interior and Insular Affairs /1964). 


7. Id. at 121. 


8. The various words used in the laws, regulations, and 

manuals for similar purposes include reservation, desig- 
nation, segregation, and even classification. "Designation" 
is used throughout the statutes on wilderness areas plus ul- 
timate action by "Act of Congress" without further character- 
izing such action. 16 USC 1131-1137. As an example of the 
shifting terminology in connection with powersite and reser- 
voir withdrawals see FSH 2761.3 and .4 and 2761.51-4. 


9. Cf. V OBLMM 4.1.1 which defines withdrawals as "removing 
lands from the operations of the disposal laws" while 

"reservation" is said to imply "segregation for specific 

public purposes." See also the definitions in Public Land 


=10- 





ma argh 


Statistics 1967, pp. 40, 41. As to scope, see for example 
EO of April 17, 1926 and EO 5389 of July 7, 1930, withdraw- 
ing from sale or entry land containing springs or waterholes 
and hot or medicinal springs. 43 CFR 2321.1-1 and 2321.1-2. 
A similar effect, although the word withdrawal is not used, 
is achieved by statutes reserving particular resources, e.g. 
helium. 30 USC 181. The usual withdrawal applies only to 
specified lands. 


10. E.g. 43 USC 315 (upon publication of notice of proposed 
grazing districts), 641 (upon approval by Secretary of 
Interior of state plans in applications for desert land grants 
for reclamation), 1414 (on publication of Secretary's notice 
of classifications of land for disposal or retention). By 
regulation the same effect is given to applications by fed- 
eral agencies for withdrawals. 43 CFR 2013 and 2311.1-2, 
unless special stipulations are agreed upon V OBLMM 4.1.7. 
Such segregations may merely suspend action on applications. 
E.g-. 43 CFR 2013.2-6 (application for stock driveway with- 
drawals), 2013.2-7 and 2311.1-2 (application by a federal 
agency for a withdrawal). Or subsequent applications may be 
rejected. E.g. 43 CFR 2013.2-4 (on state applications for 
exchange of land) and 2013.2-5 (state application for Carey 
Act grants). For further refinements see V OBLMM 1.2.2. 
BLM has also stated criteria governing the extent to which 
classifications and proposed classifications will segregate 
affected lands. 43 CFR 2410.1-4 and BLMM 2412.13B. For the 
date of segregative effect of proposed classifications and 
classifications under various statutes see BLMM 2013 Illus. 
1. The filing with the Federal Power Commission of an appli- 
cation for a power project on public lands operates to "with- 
draw" the lands. 16 USC 818 and see also 18 CFR 4.81. For 
provisions as to mineral entry on such lands see 30 USC 621. 


1l. Withdrawals by the executive are often stated as tem- 
porary, presumably because the principal statutory au- 
thorization is so worded. 43 USC 141, which also authorizes 
modification or revocation. However, "temporary" withdrawals 
of large areas may remain in effect for Many years. E.g. 
EO 6910, Nov. 26, 1934, 54 1.D. 539, and EO 6964, Feb. 5, 
1935, 55 I.D. 188, temporarily withdrawing all remaining un- 
reserved public lands from entry. BLM also has a "protective 
withdrawal program" whereby it makes a withdrawal to protect 
public values in lands pending final determination as to 
their use or disposition. BLMM 2321.6, and see also FSM 
2762.31-.34 respecting the procedure for handling protective 
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withdrawals of national forest land, 


12. For a comprehensive treatment of withdrawals see the 

Study of Withdrawals and Reservations of Public Domain 
Lands prepared by Charles F. Wheatley, Jr., and others for 
the Public Land Law Review Commission (1968) . 


13-50. Omitted. 


531. In 1879 Congress created the office of Director of 
Geological Survey in the Interior Department to have 
direction of "the classification of the public lands and 
examination of the Geological Structure, mineral resources 
and products of the national domain." 20 Stat. 377. The 
same Act also created a Commission to codify the public land 
laws and present "a system and standard of classification of 
the public lands; as arable, irrigable, timber, pasturage, 
swamp, coal, mineral lands and such other classes as may be 
deemed proper, having due regard to humidity of climate, 
supply of water for irrigation, and other physical character- 
istics." See T. Donaldson, The Public Domain, Its History, 
With Statistics (3d ed. 1884); and House Hearings, op cit., 
pt. 2, p. 17. Two years earlier Congress had authorized the 
classification of saline lands for sale. 19 Stat. 221 (1877). 
The classification of lands as of the "desert" variety also 
required a determination that they would not produce agricul- 
tural crops without irrigation. 19 Stat. 377 (1877). The 
next year the classification, for sale, of non-mineral lands 
unfit for cultivation and chiefly valuable for stone and 
timber was authorized. 20 Stat. 89 (1878). Now all vacant 
public lands, with certain exceptions, have been withdrawn 
from entry, selection, and location under the nonmineral 
land laws. See 43 CFR 2410.0-3(a). Hence the further clas- 
sification or "opening" of such lands is now in reality a re- 
classification. For a table of classifications with forms 
‘see BLMM 2013 Illus. 1-6. 


52. E.g. 43 USC 141 (withdrawals for power sites, irriga- 
tion, classification of lands, or other public purposes 
as "specified"), 224(a) (designation of lands as excluded 
from homestead entry in Nebraska when irrigable in "opinion" 
of Secretary), 291 and 292 (non-disposition pending determina- 
tion of character of land on application for stock-raising 
homestead), 220 ("segregation" of lands applied for as en- 
larged homestead pending "determination" that they are of the 
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type specified in the statutes), 315 (inclusion of lands in 
grazing districts upon "opinion" that same are chiefly valu- 
able for grazing and raising forage crops), 315g-1 ("deter- 
mination" that acquired lands are suitable for administration 
as part of the national forest), 416 (restoration of land on 
"judgment" that same are not needed for irrigation withdrawal 
purposes), 617h (withdrawal of lands from entry when "found" 
practical to irrigate), 118lc (restoration of revested lands 
to homestead entry on "judgment" that they are more valuable 
therefor than for other public purposes) as well as 16 USC 
482 (restoration to public domain of national forest land 
"found" to be more valuable for mining or agricultural pur- 
poses), 16 USC 818 (restoration of powersite lands upon 
"determination" that same will not injure power development), 
and 16 USC 1132 ("classification" of wilderness areas for 
ultimate action by Congress). 


53. 43 USC 1411(b) ("determination" that lands are more 

suitable for disposal or retention in federal owner- 
ship) and 1414 (notice of proposed classification has effect 
of segregation). The Forest Service regulations provide 
that the classification of forest lands for particular pur- 
poses automatically prohibits other uses. 36 CFR 251.22 et 
seq. 


54. 43 USC 315f (general authority to classify public lands 
otherwise withdrawn or reserved, including lands in 
grazing districts, as "more valuable or suitable for the 
production of agricultural crops than for the production of 
native grasses and forage plants, or more valuable or suit- 
able for any other use"), and see also 423b (suspension or 
charging off of water costs to settlers in reclamation proj- 
ects as to lands "classified" ag temporarily or permanently 
unproductive), 462 ("classification" of lands in reclamation 
project according to productive capacity in fixing water 
charges), 118la (revested lands "classified" as valuable for 
timber to be managed for sustained forest production, water 
conservation, and economic stability of local commmities) . 
The regulations similarly provide for "classifications" of 
grazing capacities or kinds of permissible livestock, 43 CFR 
4110 and 4120; productive capacity of revested timber lands, 
5040; and the mere naming or "designation" of areas or sites 
without effect on established use or management, 43 CFR 1727, 
particularly .0-5, .1 as amended 33 FR 460, and .5. 


55-56. 43 USC 315£ (general duty of Secretary on application 
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to cause "any tract to be classified" for use or disposi- 
ticr , and see also 218(a), 219(a), and 220 ("designation" of 
lance in certain states for enlarged homestead entry which 
aré uonmineral and nontimber but are Susceptible of success- 
ful irrigation in Secretary's "opinion"), 218(f£), 219(£), and 
22C ‘designation of tracts in Utah and Idaho for enlarged 
homestead entry without residence when "found" not to have 
sufficient water suitable for domestic purposes to make con- 
tinumus residence possible), 224(a) (reopening of lands in 
Nebraska to enlarged homestead entry upon "conclusion" as 
to izrigability), 291 and 292 (designation "on application 
or otnerwise" of land, which in Secretary's "opinion" ig 
chiefly valuable for grazing and forage crops, as subject to 
Stoc-raising homestead entry), 424 (disposal of lands in 
reclamation projects which have been "designated" as unpro- 
ductive), 45lh ("classification" incident to allowance of 
entry for unirrigated lands in reclamation projects), 682a 
("classification" of small tracts for sale as chiefly valu- 
able =or residence, recreation, business, or community site 
purpemes), 1181lc ("classification" by Secretary of the In- 
tericr "on application or otherwise" and restoration to 
homes=2ad entry or sale as isolated tracts of land which in 
cvudgment'' is more suitable for agricultural use than 
for forest, watershed, or public Purposes) as well as 30 
USC 8 ("Cclassification" and patenting of non-coal lands 
where previously reserved as coal lands) and 86 (disposable 
lands in Indian reservations), For the vacation of classi- 
ficatiams pursuant to the Recreation and Public Purposes 
Act, om motion of the government, where no application is 
filed within 18 months see 43 CFR 2013.3-2 and 2232.1-4(b), 
For "restorations" of mineral and waterpower classifications 
initiamed by USGS see IDM 603.1.2C and V OBLMM 1.14 which 
mentiame hearing on appeal in cases of denial, For mineral 
classifications see note 99 below. 


SNiti, Mure sis illusionary to think that a once~-for-all-time 

classification can be made for the vast areas of public 
lands s as to control future decisions. The most that can 
reasonaibly be expected is a set of inventories and plans to- 
gether with recommendations. The individual land tenure de- 
cisions themselves are best made when the time for each of 
them is ripe." BLM Director K. S. Landstrom in House Hear- 
ings, om cit., pt. 1 at 98. And see also the Statement of 
J. A. Cmrver, Acting Secretary of the Interior, House Hear- 
ings, om cit., pt. 2, at 38, 
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58. Classification is defined as "the designation of lands 
as being valuable, or suitable, for specified purposes, 
uses, or resources." Public Land Statistics, 96 (1967). 
The same could be said of withdrawals. It has been suggested | 
that classifications may be of two kinds, either discretion 
in the choice of possible uses of lands or a factual deter- 
mination as to the nature of the lands. House Hearings, op. 
cit., pt. 3, at 11 (1964). For purposes of pending legisla- 
tion the Assistant Secretary of the Interior attempted to 
distinguish between determinations, designations, and classi- 
fications. J. M. Kelly, Hearings on H.R. 5159, 5498 and 8070 
Before the Subcomm. on Public Lands of the Senate Comm. on 
Interior and Insular Affairs, 88th Cong., 2d Sess. 18 (1964). 


59. See notes 52-55 supra. 

60. Criteria are promised in the manual of the Branch of 
Mineral Classification of the Conservation Division in 

the Geological Survey. 611.1.1. The regulations contain 

criteria only for coal lands. 30 CFR 201. 

61. 43 USC 14l1l1(a). 

62. 43 USC 1411(a) and 1421. 

63. 43 USC 1416 and see also 1417. 

64. 43 USC 1411(b). 


65. 43 USC 1411(b)(1). See also House Hearings, op. cit., 
pt. l at 217 and pt. 2 at 14 and 36-39. 


66. 43 CFR 2410 (1965). 
67. 43 USC 1411-18 (1964). 

68. Criteria stated for particular dispositions are mentioned 
in the notes to q 24 of this section. The word "'occu- 
pancy" in the Multiple Use Act is defined as the use of lands 
as a site "for any type of useful structure whatsoever." 43 
CFR 2410.0-5(i). 

69. 43 CFR 2410.1-1. 


70. 43 CFR 2410.1-2. 


exh 





71. 43 CFR 2410.1-3(a). 


72. 43 CFR 2410.1-3(b) and (c). Included also are transfers 

in satisfaction of state land grants or to effect ex- 
changes of land. Here classification may also include a de- 
termination as to whether the disposal should be made under 
the Public Land Sale Act or pursuant to the restrictive pro- 
visions of the Recreation and Public Purposes Act. For these 
statutes see chapter III. 


73. 43 CFR 2410.1-3(d) (1)-(3). 


74. 43 CFR 2410.1-3(d)(4) and (5) and see also (6) (similar 
criteria for Indian allotments) as well as (7) (ex- 
changes if costs will not disrupt government operations) and 

(e) (other dispositions generally). 


75. 43 CFR 2410.1-4(a), (b), (c) which include a statement 

of non-segregation from mining location unless incon- 
sistent with the proposed nonmineral use but provide affirma- 
tively for such segregation for sales under the Small Tracts 
Act. 


76. 43 USC 1412. 
77. 43 USC 1414. 
78. 43 USC 1422. 


79. For initiation of classification by application for par- 
ticular dispositions see 43 USC 220, 291, 292, 315f, 
315j, 322, 451, 45le, 682a, 1171. See also 43 USC 322 (proof 

of "desert" character of lands for which patent is sought as 
such), 485g(b) (request for classification of land in reclama- 
tion projects), and 485g(f) (report to Congress of classifica- 
tions in reclamation projects). For opportunity to contest 
coal or non-coal classifications see 30 USC 81, 85, and E22, 
which also disclaim "abridgment" of rights to hearing. 


80. The BLM manual provides for an "initial analysis" by its 
staff, which is to be discussed with local groups and 
for which different instructions are given for different 
types of land. BLMM 2412. Public hearings are not neces- 
sarily recorded in full. BLMM 2412.11£3. Copies of the 
notice are to be sent to the appropriate congressional com- 
mittees, local congressmen, and "other interested parties." 
BLMM 2412.11E2. See also 2412 Illus. 1 (sample notice of 
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proposed classification) and Illus. 6 (same classification, 
including statement of time for administrative review) as 
well as 2412.13 (general approaches and policies in connec- 
tion with classifications for multiple use). 


81. 43 CFR 2411.1-2. Notice of such a hearing is to be 

given users, governor, BLM Multiple Use Advisory Board, 
and petitioners or applicants. For a sample see BLMM 2411 
Illus. 1. For sample form of such a classification see 
BLMM 2411 Illus. 2, which states time for submitting '"com- 
ments." 


82. 43 CFR 2411.2 which includes broader notice provisions 
with reference to smaller tracts. The general approach 
of BLM is to place initiative in local officials and groups 
by distributing maps with requests for recommendations, meet- 
ings, and publicity -- which may be repeated after recommenda- 
tions have been received and views become crystallized. BLMM 
2412.11G. For tracts under 2560 acres the classification can 
be accomplished by serving a proposed decision on interested 
parties and, instead of an initial decision, a classification 
order may issue. BLMM 2412.12. 


83. 43 CFR 2411.1-1. See also note 79 supra. Classifica- 
tions may be made under these regulations "whether or 
not applications or petitions have been filed for the lands." 
43 CFR 2411.0-3. A policy of deferring "case actions" in 
favor of "public-participation procedures" is stated at BLMM 
2412.11A4. By general regulation classification, except for 
Alaska and other exceptions, is a prerequisite to the approval 
of all entries, selections, or locations as homesteads, Indian 
allotments, under the Recreation and Public Purposes Act, 
state grants and scrip selections, and exchanges. 43 CFR 
2410.0-3(a). 


84. Recreation and Public Purposes Act classifications, 43 
CFR 2232.1-1(a), .1-4(b), .2-1(a), and .3-2 and, for 
brief criteria for sales or leases, 2410.1-3(c)(3); agricul- 
tural entries on coal lands, 43 CFR 2023.1; same, lands 
previously classified as phosphate, nitrate, potash, oil, 
gas, or asphaltic, 43 CFR 2023.4 through .4-5; same, Alaska, 
43 CFR 2023.5-1(d); homesteads outside Alaska, 43 CFR 2211.0-7, 
-1l-1, and .1-2; enlarged homesteads, 2211.6-2, -3, -5, -6(e), 
and -7(c); nonresidence homesteads in Utah, 2211.6-8; scrip 
under grants, 43 CFR 2221.07(b) and .2-1(b); state grant 
selections for educational, institutional, and park purposes, 
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2222.1-3 and .5; desert land entries, 43 CFR 2226.0-7(a) and 
-1-1(a) and see the brief criteria in 2410.1-3(d) (5); under 
Small Tract Act, 2233.0-2 (criteria), -3 and -2(a) (classi- 
fication required), and .1-1 (petition for classification) ; 
sales in Alaska, 43 CFR 2241.0-7(a) and (c), -1l-1(a) and (c), 
and .1-2(a) and (b); under Isolated Tracts Act, 43 CFR 2243. 
0-7 (factors for consideration) and .1l-1l (petitions for clas- 
sification); under Public Land Sale Act of 1964, 43 CFR 
2243.2-2, -3, and -6; exchanges, 43 CFR 2410.1-3(c) (4) and 
(d) (7). The old BLM Manual contains extensive material 
respecting homestead classification matters with forms, v 
OBLMM 2.2.8A (mineral issues), .12 (criteria), Illus. 1 
(application considered as petition for classification), 
Illus. 2 (same, additional homestead entry), Illus, 3 (clas- 
sification decision), and Illus. 10 (required proof) as well 
as 2.6 (enlarged homesteads), Illus, 1 (application), and 
Illus, 2 (application considered as petition). But see Form 
2400-7, July 1968, Petition for Classification to "open pub- 
lic lands to entry or otherwise to make them available for 
disposition," which appears to require a separate petition 
in all cases. 


85. 43 CFR 2411.1-1(a), which mentions that forms will be 

provided. These are first checked to see if the land 
has already been classified and, if so, whether that classi- 
fication remains the proper one; in the latter case payments 
made are returned with an explanation of the subsisting clas- 
sification; but if the existing classification is not deemed 
proper, the applicant is notified that the lands will be re- 
classified and opened to entry by public notice. BLMM 2411. 
12B. 


86. 43 CFR 2411.1-1(b). 


87. 43 CFR 2411.1-1(c) (1) which decision is also published 
if the possible disposition of more than 2560 acres is 
involved. The sample form of letter transmitting the deci- 
sion states a time for protest and invites a conference. 
BLMM 2411.13D and 2411 Illus. 3. Such decisions are to be 
keyed to the criteria stated in the formal regulations. 
BLMM 2411.13C. For notice to grazing permittees outside 
grazing districts see 43 CFR 4121.3 -3(d) as revised in 33 
FR 11518. 


88. 43 CFR 2411.1-1(c)(2). 
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89. 43 CFR 2411.1-1(d)(1). 
90. 43 CFR 2411.1-1(d) (2). 


91. 43 CFR 2411.1-1(d)(3). He is instructed to note briefly 

the reasons for dismissal of protests and any difference 
between the proposed and initial decisions.’ BLMM 2411.14. 
For sample form for transmittal of such decisions see BLMM 
2411 Illus. 4. 


92. 43 CFR 2411,1-l(e)(1), (2), and (3). Apparently BLM 

as such makes recommendations to the Assistant Secre- 
tary for or against the exercise of supervisory authority by 
the Secretary. BLMM 2411 Illus. 6. For sample letter noti- 
fying protestant that decision has become final see BLMM 
2411 Illus, 7. 


93. 43 CFR 2411.1-1(e)(4). Cf. 43 CFR 4121.3-3(d), 33 FR 
11518, permitting a grazing permittee to protest or 
appeal to the Director or Secretary where the classification 
relates to lands outside grazing districts. | 


94. 43 CFR 2411.1-1(£)(2), which also provides that in case 

he so acts within 60 days of the date of a final order ) 
“any preference right of the petitioner-applicant will be | 
restored." | 





95. 43 CFR 2411.1-5 and -6 and see also BLMM 2411.16D. 
96. 43 CFR 2411.1-1(f)(1). 


97. 43 CFR 2222.6-1(b) (what are not desert lands), (f) 

disapproval of selections by manager, subject to appeal), 
and (m) (publication of notice of lands applied for) as well 
as Form 8 (protest or contest received within 60 days). 


98. 43 CFR 3482.2 (appeals and hearings), .3 (presumption 
arising from return as mineral), .4(a), (b) and (c) 
(contest or no contest cases), and .5 (proof required at 
hearings), and 3120.5 (oil or gas lands, mineral or non- 
mineral applications). See also V OBLMM 5.1.14. The term 
"segregation" is used respecting the separation of mineral 
from non-mineral lands in tracts already invaded by patented 
Or unpatented mining claims, with a view to nonmineral ap- 
propriation of the remainder, which is done by survey (in 
some circumstances on application of the homesteader) and ) 
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lotting. 43 CFR 3483. 


99. 43 CFR 3460.1(a) and .4 (millsites); 3470.3 (placer 

claim applications); 3120.2-2(a)-(d), .5(a) and (b), 
and 3123.3(c) (applications for oil or gas leases in known 
geologic structures or other lands). See also the proce- 
dure for defining the boundaries of known oil or gas geo- 
logic structures under "Delegation of Authority" in the USGS 
Manual, 220.2.2, and see also the manual of the Branch of 
Mineral Classification, Conservation Division, USGS, 
613.3.1. For mineral (or water resources) reports by USGS 
prior to classification see IDM 603.1.2C and BLMM 2023.08. 
For the function of USGS in connection with coal lands see 
30 CFR 201. 


100. 43 CFR 2224.2-1 (under Northern Pacific Railway land 
grant), .2-2 through -4 (others), .3-2 (innocent pur- 
chasers), and .3-3 (showing required). 


101. 43 CFR 2321.1-1. 
102. 43 CFR 2321.1-2. 


103. For an example of requirement of both a petition for 

classification and thereafter proof of character of 
the land (as non-saline and nonmineral) in connection with 
homestead applications outside Alaska see 43 CFR 2211.1-1 
and -2. 


104. Omitted. 


105. The manuals of the military department or staff instruc- 

tions (the latter by them sometimes called regulations) 
rarely mention public lands as such since much of what they 
relate to is acquired land. They occasionally seem to dis- 
tinguish between "army owned" and other land. The Army, and 
particularly the Air Force, delegate much of the land "excess- 
ing" to the Army Engineers. (That is also true of the hand- 
ling of dispositions after availability has been determined. 
ER 405-1-900, 4, AR 405-80, 5 and AFR 87-3.) 


106. Conditional leasing by the Defense Department is au- 

thorized as to property "not for the time needed for 
public use."' 10 USC 2667 and see also 50 USC App. 2285. 
Large leases and transfers to state or federal agencies must 
be reported to the Armed Services committees of Congress. 
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10 USC 2662 and the further legislation relating to the aban- 
donment of army posts cited in the note to this section in 
the 1967 Supplement. Permanent dispositions of real property 
or interests therein are governed by the general laws respect- 
ing "surplus" or "excess" government property -- which words 
are defined as "not required for the needs and the discharge 
of the responsibilities" of the agency immediately concerned 
or other agencies. 40 USC 472(e) and (g). These laws de- 
clare the intention of Congress to provide a System for the 
disposal of such property. 40 USC 471. It is the duty of 
each agency to "continuously survey property under its con- 
trol to determine which is excess" and "dispose of such prop- 
erty as promptly as possible," transfer it to other federal 
agencies or authorized organizations, or otherwise sell, ex- 
change, lease, license, or transfer it. Id. 483(b) and (c) 
and 484(c). But, as is particularly important here, lands 
withdrawn or reserved from the public domain are excepted 
unless the Secretary of the Interior (and General Services 
Administrator) determine that the lands "are not suitable 

for return to the public domain for disposition under the 
general public-land laws because such lands are substantially 
changed in character by improvements or otherwise." Id, 
472(d). In the latter case the dispositions are to take 
place under the supervision of the General Services Adminis - 
trator, e.g. by sale after advertisement and bidding. Id. 
484(c) and (e). 


107. The formal Army regulations state only that certain 
officers or officials have the "responsibility for 
determining real estate to be available for non-Army use,"' 
32 CFR 552.53. For required review of land holdings and 
some obvious criteria see, in addition to the statute men- 
tioned in the previous note, General Services Administration 
regulation, 41 CFR 101-47 .201-2(a)(1); Budget Bureau, Cir- 
cular A-2, 41 CFR 101-47.4908; DoDD 4165.6; AR 405-90 which 
apparently requires availability determinations even in the 
case of such dispositions as those of timber, earth, gravel, 
or stone; AFR 87-22; ER 405-1-901. The Army "regulation" 
envisions forelanded reports by local officers respecting 
availability. AR 405-80, 6. Criteria for affirmative avail- 
ability determinations include safety for civilian use, ef- 
fect on military facilities, contractual commitments, state- 
federal legality, possible future complications, necessary 
time or other limitations on disposition, and the dating of 
availability. AR 405-80, 7. Availability may be withdrawn, 
in which case time is to be allowed the temporary user. AR 
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405-80, 11, and for the Air Force see the similar provisions 
at AFR 87-3 and 87-22. Advertising uses are precluded. AR 
405-80, 3d, and AFR 87-3, 2d. There are Cautions against 
permitting temporary uses if revocation "might prove embar- 
rassing.'' AR 405-80, 3e, and AFR 87-3, 2e. "Outleasing" for 
growing surplus price-supported crops is forbidden. 32 CFR 
240 in 33 FR 3511 (1968), and see also AR 405-80, 22, and AFR 
87-3, 2h. There is a presumption that inactive installations 
should be made available for other military or federal use 

or for leasing. 32 CFR 952.52. They may be initiated within 
the Army or by an applicant. AR 405-80, 3 and 16, and ER 
405-1-800, II, 6(a). Future needs may require an unavail- 
ability determination but may permit some "compatible" tem- 
porary dispositions by lease or permit conditioned on repos- 
session in case of mobilization as well as reservation of 
safety zones and so on. DoDD 4165.6, VCl. Conditions may 

be set. AR 405-90, 4. Actually, even after Defense Depart- 
ment determinations of availability there may be a "screening" 
by the General Services Administration for uses by other gov- 
ernment agencies followed -- in case of non-return to BLM man- 
agement or where other federal uses are not found -- by its 
"determination as surplus property." 41 CFR 101-47. 203-5 

and .204-1. Where the "holding agency" is authorized to 

make final disposition of the Property, it is to "classify" 
or reclassify the same for disposition according to "the 
estimated highest and best use." 41 CFR 101-47.303-1. 


108. For Defense Department generally see 32 CFR 286 .8(b) 

(5)(i)(e), 286.9, and 286a.7(b)(5)(e); Army, 32 CFR 
518.10(e)(3); Navy, 32 CFR 701.1(h)(5)(e); Air Force, 32 
CFR 806 .5(e)(2)(vi). The AEC regulation is similar. 10 
CFR 9.5(a)(5)(ii). 


109. For the return of public lands to BLM see 43 CFR 2312; 
32 CFR 252.4 and V OBLMM 4.22; 41 CFR 101-47.201-3 

and .202-6 (General Services Administration); and ER 405-1- 

907. Other disposition procedures are mentioned at q 41. 


110. The formal Army regulation, while it mentions a deter- 
mination of availability in terms of allocating offi- 
cial responsibility, treats all such proceedings as one. 32 
CFR 552.53. Other "regulations" and instructions stress the 
availability determination. Where one-step proceedings occur 
in the absence of a current availability determination, ob- 
viously the military authorities would have to make such a 
determination either formally on a purely internal basis or 
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tacitly as a prerequisite to the particular disposition in- 
volved. ‘In the latter case such a determination could be 

limited to the land applied for or result in broader cover- 
age. For dispositions other than return to BLM see chapter 


III-2 and 3 infra. 
lll. 42 USC 2201(e). 
112. See q 39 at note 53 and q 40 at note 54. 


113. See q 100 at note 21. For recreational uses of other 
Interior lands, particularly in wildlife refuges, see 

also q 101. 

114. See q 104. 

115. See ¥ 105. 

116. 16 USC 818 and 18 CFR 3.118, 25.1, 25.2. 


117. See note 99 above. 
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Chapter III1. 


LAND AS SUCH 


31. Patents. Of course the most complete form of 
disposition of land surface is a deed conveying unconditional 
title thereto, in public land law called a "patent." Such 
conveyances take a number of courses under the public land 
laws. The "homestead" laws enable private persons tu settle 
on certain available public lands susceptible to agricultural 
uses or animal husbandry, develop them therefor, and receive 
the patent. There are also numerous outright grants (gifts) 
to states and localities. Some sales are permitted. The 
right to temporary use of some lands is also afforded through 
leases or licenses, the latter usually called permits in this 
field.1° Some special forms of public land surface or subsur- 
face rights -- i.e. those for mineral, timber, forage, recrea- 
tion, power projects, or rights of way -- are treated in 
subsequent chapters. 


1. Homesteads 


31A. Significance. The homestead laws, under which 
the country to the west was largely settled, have diminished 
in importance with the exhaustion of public lands primarily 
suitable for agriculture. But they demonstrate how, by 
statute, Congress has conferred tangible rights to private 
persons who comply with the statutory conditions -- which, 
however, may be rendered inoperative by simple administrative 
determination that the lands should be withheld or devoted to 
other uses as set forth in the previous chapter. They also 
illustrate the proliferation and repetition which obscure so 
much of the public land law and which the administrative regu- 
lations, cumulated over the years, do not dispel. But embedded 
in these statutes and regulations is one of the oldest -- and 
simplest -- examples of the administrative adjudication proc- 
ess. 


32. Statutes. By statute certain persons are 
"entitled to enter” available public lands and, on the per- 
formance of stated prerequisites, "be entitled to a patent" 
from the Secretary of the Interior or his deputy.2 The stat- 
utes provide the basis and establish the guides for the 
administrative adjudication of applications for such grants 
of title. The limitations therein stated relate to such things 
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as the qualifications of the person, mainly age and 
citizenship,3 the availability or suitability of the land 

for homestead,4 restrictions on the area sought,” and resi- 
dence on and development of the tract over a period of time. 6 
It is thus the administrative determination of entitlement to 
patent in each case, pursuant to these requirements, which is 
the heart of the administrative process respecting homesteads. 


33. Procedure. Procedure, too, is well defined by 
the statutes. Except for preference to persons such as those 
settled on the land before it has been opened to entry’ or 3 
where entrymen file written relinquishments of their entries, 
anyone desiring to make a homestead entry is to file an affi- 
davit of intent and good faith, pay a fee, and "shall there- 
upon be permitted to enter the amount of land specified."9 
Then, after conforming to the requirements such as residence 
and improvement within the prescribed time, 10 the entryman 
may undertake to make his "final proof" in order to procure 
title to the land. He is to file first a notice of intention 
in the proper local land office, which is to be officially 
published and posted for 30 days, after which the claimant is 
"entitled to make proof in the manner provided by law."11 
Proof of residence, non-alienation, and allegiance must con- 
sist of his own statement and that of "two credible witnesses "22 
and it may be made by affidavit or deposition before certain 
officers in the locality of the land.13 The statute contem- 
plates "contests" by other claimants.14 The Secretary or his 
deputies are "authorized to decide upon principles of equity 
and justice" all cases of suspended entries or locations 
"where the law has been substantially complied with, and the 
error or informality arose from ignorance, accident, or mis- 
take which is satisfactorily explained; and where the rights 
of no other claimant or preemptor are prejudiced, or where 
there is no adverse claim."15 Clerical errors may be cor- 
rected.16 If the Secretary does not act within two years 
after the appropriate local official certifies the suffi- 
ciency of the final proofs, "the entryman shall be entitled 
to a patent conveying the land by him entered, and the same 
shall be issued to him."17 Suits to annul or vacate any 
patent must be brought within six years after issuance. 18 


34. Regulations. The homestead regulations, which 
have proliferated over the years, are replete with useful 
detail as well as statutory references, interpretations, and 
correlations. 19 Substantively they add only "interstitially" 
to the already specific statutes on the subject.20 Similarly, 
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on the procedural Side, the regulations can hardly be said to 
do more than elaborate -- sometimes in great detail -- upon 

the statutory skeleton, which they do fulsomely. The regula- 
tions prescribe minutely for applications to make an entry?1 
together with a petition for classification of the land unless 
it is "already classified and opened to homestead entry, "22 
Thus there may follow a dual procedure, one for the classifica- 
tion of the land and the other, if the land is classified as 
Subject to homestead entry, for the allowance of entry. 


pending affirmative classification of the land for the purpose 
for which the petition has been filed.23 4 proposed classifi- 
cation decision is then issued and served upon other ersons 
having some private or official interest in the land.24 1¢ 


Director, the latter may in reviewing them require statements 
or affidavits, take testimony, or conduct further field in- 


protests or in the case of unsuccessful protests, the State 
Director issues an "initial classification decision" which, 

as to the petitioner-applicant, is subject to the same ava: |- 
ability and limitations upon administrative review or appeal. 276 


36. Entitlement. Otherwise, applications to make 
homestead entry are either (a) allowed and placed on record27 


administrative review or appeal, which is presumably available 
under the general regulations therefor.28 after allowance of 
entry and fulfillment of residence and cultivation requirements 
within the time limited by the Statutes, the entryman may pro- 
cure his patent by notifying the manager of the local land 


“final proofs" must be taken before prescribed officials 
authorized to administer oaths, be made by the entryman 
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personally rather than through agents, and demonstrate the 
required period of residence in a habitable house, the neces- 
Sary cultivation of the ground, and fulfillment of any fur- 
ther requirements fixed by law.30 For that purpose the 
regulations provide that, where no representative of the 
government appears for the purpose of making cross- 
examinations, the officer taking the proof "should use his 
utmost endeavor and diligence so to examine the entryman — 
and his witnesses as to obtain full, specific, and unévasive 
answers to all questions propounded on the blank forms pre- 
scribed for the taking of such proofs." But that does not 
end the fact finding. The same regulation goes on to say 
that the officer taking such proof is to forward it with 
"such other and further rigid cross-examination as may be 
necessary clearly to develop all pertinent and material 
facts affecting or showing the validity of the entry, the 
entryman's compliance with the law, and the credibility of 
the claimant and his witnesses" as well as inform the land 
office manager of "any facts not set out in the testimony 
which in his judgment cast suspicion upon the good faith of 
the applicant or the validity of the entry."3l The regula- 
tions are inexplicit as to the further factual inquiry or as 
to the decision procedure except that "protestants, adverse 
claimants, or other persons" desiring to be present at the 
taking of any proof for the purpos2 of cross-examining the 
claimant and his witnesses, or to submit testimony in 
rebuttal, "should be allowed to appear" and may there file 

a formal protest or contest against the entry which is to be 
received and forwarded to the manager "for his consideration 
and action."32 The Manual of the Bureau of Land Management 
is equally silent respecting the’ uncontested and unappealed 
cases, but it is implicit that the process in such cases is 
the issuance of a "final certificate" by the field officials 
upon which the patent (deed) proper issues from the central 
land office.33 The statutory admonition "to decide upon 
principles of equity and justice" as recognized in courts 
"and in accordance with regulations" is echoed in a regula- 
tion paragraph referring to a few technical matters such as 
acquisition of citizenship status, insufficiency of proofs 
submitted, failure of compliance within time limits, proof 
taker acting outside his district, and "special cases deemed 
proper by the Director” of the Bureau of Land Management. 34 


37. Reclamation projects. Note should be made of the 


additional statutes, regulations, and procedures for homesteads 
on reclamation project lands. There an entryman is required 
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to show -- before a board composed in part of private citizens 
-- his industry, experience, character, capital, and need, 35 
Special requirements are superimposed upon the regular home- 
stead procedures. Thus there is (1) first an official publi- 
cation of notice that the land is Open to entry, after which 
applications therefor may be filed during a period within _ 
which all are treated as filed simultaneously, (2) the appli- 
cations are then grouped into three priority groups (veterans, 
non-veterans, applicants filing out of time) after which a 
public drawing is held to select those who will be permitted 
to proceed further within each preferential class, (3) the 
applicants then supply on forms evidence of their qualifica- 
tions and preference rights, which is to be carefully examined 
by the board as to "sufficiency, authenticity, and reliability" 
and, if the examination indicates that an applicant is quali- 
fied, the applicant may be required to appear for a personal 
interview, and (4) successful applicants are then given an 
opportunity to select one of the available farm units and 
enter upon the same under the homestead laws. Unsuccessful 
applicants, those who fail to supply any of the information 
required, or those making false statements are denied entry 
and are notified of the reasons with right of appeal to the 
Regional Director of the Bureau of Reclamation whose decision 
"on all appeals shall be final. "36 


Qs Sales, leases, permits 


38. Sales, isolated tracts. Except for special pur- 
poses as outlined in later parts of this chapter, the sale of 
public lands generally is forbidden save for “abandoned mili- 
tary and other reservations" and other lands the sale of 
which has been authorized by statute.37 There are a number 
of laws expressly and generally providing for sales to private 
individuals or public agencies.38 Thus the Secretary of the 
Interior is authorized to sell at public auction and appraised 
value on 30-day notice at the local land office “any isolated 
or disconnected tract or parcel of the public domain" not 
exceeding 1520 acres in extent "which, in his judgment, it 
would be proper to expose for sale, "39 In addition to the 
discretion to sell or not thereby expressly vested in the 
Secretary, the general legislation of 1964 also imposes upon 
the Secretary a classification duty, i.e. to determine whether 
the land should be sold (for community, residential, commer- 
cial, or agricultural purposes but not for forage) or be re- 
tained in federal ownership (for grazing, wildlife, industrial, 
mineral, occupancy, recreation, timber, watershed, wilderness, 
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or "public values that would be lost" otherwise) .40 
Consequently the regulations stress the "full discretion" 

of the Secretary to determine whether the land should be 
ordered into the market41l -- with the result that there are 
two procedures in these cases, first the usual classification 
procedure including protests and administrative review, and 
epee a sales procedure involving notice, bidding, and so 
on. 


39. Public purpose sales. Other sales statutes do 


not pose the same degree of complication because they author- 
ize sales to public instrumentalities or for public purposes, 
which the 1964 classification law and the regulations recog- 
nize specially.43 (A) The earliest of these authorizes the 
Sale of not to exceed 80 acres to religious, fraternal, or 
private organizations for cemetery purposes -- with a reverter 
to the United States when any part of the land ceases to be 
so used. Although the land must in each case be classified 
as suitable for cemetery purposes and not needed for any 
other public purpose or higher use, the brief regulations 

are limited to stating requirements for applications, price, 
and published notice -- the latter to permit the filing of 
adverse claims and protests.44 (B) Somewhat similar are the 
Statutes providing for the laying out of townsites by public 
authorities or inhabitants, limited as to area and price, 
together with the sale thereof "at public outcry to the 
highest bidder" -- after which the unsold lots are subject 

to sale at private entry according to such ee euer enone as 

the Secretary of the Interior may prescribe.4) In addition 
to briefly describing and helpfully correlating the numerous 
laws touching that subject, the regulations add a citizenship 
requirement and outline a survey, appraisal, and sale process 
together with special variations or provisions for towns 
organized by settlers, by trustees, in reclamation projects 
(the latter including grants of land for school purposes), on 
mineral lands, and in Alaska.46 (C) In more recent years the 
authority of the Secretary has been broadened to include dis- 
position of limited areas of public lands to private organiza- 
tions as well as governmental agencies, at a price or on a 
rental basis, for "any public purpose" including recreation 
upon application and a showing "to the satisfaction of the 
Secretary that the land is to be used for an established or 
definitely proposed project" but with a reverter to the 
United States upon unconsented use for other purposes.47 the 
regulations thereunder substantively implement the statute by 
requiring that municipalities may procure land thereunder only 
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if it lies "within convenient access to the municipality and 
within the same State" and limiting the uses of such lands 
for roadside advertising.48 Otherwise the regulations require 
the classification of the land as suitable for the purpose 
Sought and not needed for other public purposes as well as 
for disposition by either sale or lease.49 (D) The later 
Small Tract Act provides for dispositions to citizens of 
tracts of not more than five compact acres which the Secre- 
tary may classify as chiefly valuable "for residence, recrea- 
tion, business, or community site purposes" upon a finding 
that it would "not unreasonably interfere" with the use of 
water for grazing purposes or impair watershed areas.50 The 
regulations implement the act in a substantive way by with- 
holding dispositions (a) which would lead to private owner- 
ship or control of scenic attractions, water resources, or 
other areas that should be kept open to the public or (b) of 
isolated or scattered tracts which would impose road, school, 
and other municipal service burdens upon state or local 
governments.51 Otherwise, the regulations -- after warning 
that dispositions may first require the classification of 

the lands "for small tract purposes" -- provide for sales at 
auction, special drawings, or leasing procedure.52 (E) There 
is also a scattering of statutes providing for sales of land 
in other circumstances, particularly those in reclamation 
projects, which may or may not involve the disposition of 
public lands as the latter term is used in this study, 53 


40. Leases or permits. In addition to authority to 
lease lands for particular purposes such as recreation or 
forage discussed in later chapters, there are statutes 
authorizing the use of public lands by permit, lease or "'e>~- :- 
ment" either generally, for public purposes, or for private -- 
including industrial or commercial -- purposes rather than 
pursuant to sale or grant. For the exercise of these gen- 
eral authorities the Secretary of the Interior has established 
a "special use permit" application and licensing procedure 
(most of which, however, is devoted to the limitation and con- 
trol of outdoor signs and roadside advertising on public lands) 
to allow " where practical" the use of public land for water 
wells and "special purposes not specifically provided for by 


existing law."55 There is also special authority to issue leases 


or permits for airports or beacon lights and other air naviga- 
tion facilities on public lands.56 In Alaska there is authority 
to lease public lands for fur farms.57 
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41. Defense and AEC lands. As indicated at the end 
of the previous chapter, public lands withdrawn for defense 
uses may become "surplus" or "excess" for that purpose and 
hence are either restored to BLM management or, if not deemed 
suitable therefor, sold or, pending anticipated defense uses 
or sales, they may also be temporarily leased or licensed. 58 
Such functions are exercised under the authority and supervi- 
sion of the General Services Administration which has juris- 
diction over disposals of government property generally and, 
as limited by its regulations, has delegated authority to 
the Defense Department.59 The dispositions are to be made 
pursuant to public bidding but in some situations may be 
negotiated; those involving values of a million dollars or 
more must be submitted to the Attorney General for advice as 
to monopoly aspects; and state and local public agencies are 
preferred and given time to make necessary plans.©0 Defense 
and AEC manuals instruct their personnel accordingly.61 Their 
formal regulations also provide for a variety of ppecese 
leases, permits, or licenses to use the property.6 


3. Grants 


42. Generally. Some of the sales acts and regulations 
described above also authorize and establish some of the 
procedure for making outright grants to states and their instru- 
mentalities, which need not be recapitulated here.63 In addi- 
tion there are statutory vestiges of old land grants to states 
(school lands, swamp and overflowed lands), railroads, and 
certain persons, the unsatisfied portions of which remain to 
be procured by the grantees (sometimes by "lieu" lands where 
original areas granted "in place" were unavailable for one 
reason or another such as their mineral character).64 For 
these purposes Congress in 1955 provided for the filing of 
such claims (recordation) with the Department of the Interior 
and in 1964 for the satisfaction thereof upon (1) the Secre- 
tary classifying sufficient public lands as available therefor 
and (2) making the necessary dispositions, or payments in cash 
instead, upon application of the grantees.65 The regulations 
mainly paraphrase the relevant statutes and specify the routine 
for applications and issuance of patents or payment of compensa- 
tion in lieu thereof.66 The former standing grants to new 
states of the Union are now handled by special legislation, 67 


43. Public purposes grants. Otherwise the free grant 


of public land is confined to states and their instrumentali- 
ties for general or specific public purposes.68 The most 
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substantial, on paper, is the Carey Act which provides in 
detail for the transfer of large areas of public or "desert" 
lands to states for, and conditioned upon, the latter re- 
claiming them through irrigation.69 Small areas of lands in 
federal reclamation projects may be granted to municipalities 
for "public reservations," for school sites, and for wildlife 
and other conservation purposes.79 It should also be noted 
that the President is authorized "by proclamation to with- 
hold from sale and grant for public use to the municipal 
corporation in which the same is sicuated" all or any portion 
of any abandoned military reservation not exceeding 20 acres 
in one place. 
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Notes to Chapter III 


l. After sales, leases, licenses, or grants have been made 
or agreed upon and other prerequisites have been met, 

the ultimate issuance of the appropriate patent or other 

document may itself involve some little routine. For patents 

see for example 43 CFR 1860 (entries and locations), 3313 

(forms of lease under special mineral leasing acts) as well 

as 41 CFR 101-47.307 (public real property generally). 


2. 43 USC 2, 15 (Secretary or deputy), 161, 164, 251-256b, 

271-284 (soldiers' and sailors’ homesteads), 321 and 329 
(desert land entries), 541 (entry under Reclamation Act); 48 
USC (1958 edition) 371, 375, 377 (Alaska). Preference rights 
are granted certain persons. 43 USC 183 (veterans), 271-284 
(soldiers and sailors). 


3. 43 USC 161, 162, 164, 183 (minor veterans), 189-191 

(Indians), 325 (state residence), 433 and 433a (industry, 
experience, character, and need of entrymen on reclamation 
project lands). For family changes after entry, see 43 USC 
166, 167, 168, 170, 171. No distinction is to be made on 
grounds of race or color. 43 USC 184. 


4. 43 USC 161 (unappropriated lands), 201 (not mineral 

lands), 202 (relinquished entries), 204-206 (public 
lands within railroad grant boundaries), 218 and 219 (en- 
larged entries: lands designated by Secretary as non- 
timber, and non-irrigable), 292 (stock-raising homesteads: 
lands designated by Secretary as chiefly valuable for 
forage, non-timber, and non-irrigable), 315f (lands desig- 
nated by Secretary on application as more valuable for agri- 
cultural crops than forage or other uses), 322 (desert en- 
tries: non-mineral, non-timber lands which will not, with- 
out irrigation, produce some agricultural crop). See also 
48 USC 376 (1958 edition) (oil and gas or coal lands in 
Alaska). 


5. 43 USC 161 (160 acres), 211-215 and 218-219 (enlarged 

entries, 320 acres), 224 (Nebraska and Kansas, 640 acres), 
291 (stock-raising homesteads, 640 acres), 315f (grazing land 
reclassified as agricultural, 320 acres), 321 (desert land 
entries, 320 acres), 330 (homestead plus desert land, 480 
acres), 544 (reclamation projects, 160 acres). For Alaska, 
see also 48 USC 371, 372, 373, 379 (1958 edition) (160 


AG 


acres rectangular in shape). 


6. 43 USC 162, 164, 169, 206 (waiver of further residence 
or cultivation for additional entries in railroad land 
grants), 213 (cultivation of additional entry), 218(d) and 
219(d) (cultivation of enlarged entries), 224 (waiver for 
additional lands in Kansas and Nebraska), 238-243a (and 272- 
273, 279-281, 331) (waivers for veterans), 293-295 (stock- 
raising homesteads), 321 and 328 (desert land entries, in- 
cluding irrigation). "Commutation" (reduction) of the 
period may sometimes be had on payment of an acreage price, 
43 USC 164, 173, 218(e) and 219(e) as well as 297 and 432 
(inapplicable to enlarged, stock-raising, or reclamation 
district homesteads). Leaves of absence may be procured, 
Or are granted by statute, in some circumstances. 43 USC 
164, 231-237h, 336a. With respect to homesteads generally, 
reversion to the government occurs when "it is proved, after 
due notice to the settler, to the satisfaction of the Secre- 
tary" that the entryman "has failed to establish residence 
within six months after the date of entry, or abandoned the 
land for more than six months at any time." 43 USC 169. 
Reversion of desert land entries occurs on failure to make 
annual proofs of required expenditures and development. 43 
USC 328. As to homesteads in reclamation projects, even 
after patent a lien for water charges is reserved and on 
default of payment thereof the title to the land "shall 
pass to the United States." 43 USC 542. 


7. 43 USC 185 (successful contestants), 223 (settlers en- 

titled to enlarged homesteads), 271-284 (soldiers and 
sailors), 298 (entrymen or patentees entitled to additional 
entry for stock-raising homestead), 315f (applicants for 
homestead entry upon unclassified public lands), 326 (set- 
tlers on lands opened to desert land entry). 


8. 43 USC 202, in which case the land becomes open to set- 
tlement and entry "without further action on the part 
of the Secretary." 


9. 43 USC 162 and -see 182 (entry after forfeiture without 
fault), 218(b) and 219(b) and 220 (enlarged entries), 


292 (stock-raising homestead), 321 (desert land entries), 


433 and 433a (reclamation lands). For suspension of entry 
pending determination of character of land not otherwise 
generally open to entry see 43 USC 220 (enlarged entries). 
For Alaska see 48 USC 371 and 371b (1958 edition). For 
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internal procedures see V OBLMM 2.2.4-2.2.12. 


10. 43 USC 164, 169, 252, 256a, 321, 338. Extensions of 
time are available to veterans or in specified cases 
for economic reasons. 43 USC 272-273, 333-336b and 336d. 


11. 43 USC 251, 253. For desert land entries, proof. of 

required expenditures and development must be made 
annually. 43 USC 328. For notice of proof, see 43 USC 
251. For Alaska see 48 USC 359, 371, 375, 377 (1958 edi- 
tion). 


12. 43 USC 164, 218 and 219 (enlarged entries), 338 and 
339 (desert land). 


13. 43 USC 254, 255, 1167, 238 (disabled veterans). False 
proof is perjury. 43 USC 254. 


14. 43 USC 185, 253. For Alaska see 48 USC 359 (1958 edi- 
tion). 


15. 43 USC 1161, 1164. 
16. 43 USC 1165. 
17. 43 USC 1165. 
18. 43 USC 1166. 


19. E.g. 43 CFR 2211.0-8(d)(2). (mortgages for improvements 
notwithstanding statutory prohibition of alienation) 
and (3) (alienation after final proof). 


20. E.g. 43 CFR 2211.0-6 (c) (married women heading families), 
(d) @Widows), and (e) (office holders not entitled to "any 
special privileges whatsoever" including off-residence privi- 
leges), 2211.2-1 (improvements beyond house "to show good 
faith"), 2211.2-3(a) and (b) (cultivation requirements, proof), 
and 2211.2-5 (cancellation of entry where proofs for patent 
show entryman "cannot effect timely compliance with the law''). 


21. 43 CFR.1821 (execution and filing of forms), 2211.0-6 
(a) (personal examination of the land), 2211.1-2(a) 
(showing of good faith, or rather denials of bad faith), and 
2211.5-1 (where prior entries have been lost, forfeited, or 

abandoned without fault). 
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22, 43° CFR-2211.1-1, 
23. 43 CFR 2411.1-1(a): and (b). 
24, 43 CFR 2411.1-1(c). 
25. 43: CFR 2411.1-1(d). 
26. 43 CFR 2411.1-1(e). 


27. 43 CFR 2211.1-3(c). For acceptance of applications 
"for filing" only where lands are not available for 
entry, see 43 CFR 2013.1(c). 


28. For general regulations respecting appeals and hearings 
see 43 CFR 1840 and 1850. 


29. 43 CFR 2211.1-4(a) and (c). See also 43 CFR 1824 (pub- 
lication and posting of notices), 43 CFR 2226.1-5(b) 
(desert land entries), and 43 CFR 2211.9-7 (Alaska). 


30. 43 CFR 2211.1-4(b) and (d)(1), 2211.2-1, 2211.2-2, 
2211.2-3, 2226.1-5(e)-(i) (desert land showing). 


31. 43 CFR 1823.2-1. For the forms see V OBLMM 2.2, Illus. 

10 and 11. For criticism of prior loose practice see 
the monograph on the Department of the Interior of the At- 
torney General's Committee on Administrative Procedure, S. 
Doc. No. 10, 77th Cong., lst Sess., pt. 7, at 41 et seq. 
(1941), and the Committee's Final Report, S. Doc. No. 8, 
77th Cong., 1st Sess., at 44 et seq. (1941). 


32. 43 CFR 1823.1-2. For protest or contest regulations 
generally see 43 CFR 1852 as well as the description 
in chapter X below. 


33. See 43 CFR 1861.2 referring to the issuance of final 
certificates by the managers of local land offices. 

The old BLM Manual defines a final certificate as evidenc- 
ing that the claimant is entitled to a patent for specified 
public lands "providing that no irregularities are found in 
connection with his claim, and subject to the restrictions 
and reservations noted in the certificate," i.e. "it pro- 
vides prima facie evidence that equitable title to the lands 
has passed to the claimant." V OBLMM 5.1.1. It also pro- 
vides that, "on the basis of the final certificate issued by 
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‘the adjudication officer, the patent issuing officer will 

issue a patent in the usual manner."" Id. 2.2.45. Both ) 
regulations and Manual contain instructions for the prepara- 7 
tion and issuance of certificates and patents. 43 CFR 1862. 


"34. 43 CFR 2011.“ 


35. .43 USC 433 and 433a, 43 CFR 401,’ and RI 210.216.1. ge 
But it is reported that appeals may be taken, outside the reg- : 


lations, to the Commissioner of Reclamation and thence to the Secretary. 


36. 43 CFR 401.1 through 401.18 and RI 210.216.1. The 
examining boards, appointed by the Commissioner of the 
Bureau of Reclamation, are empowered (1) to recommend the 
amount of capital required of applicants, (2) to examine, 
approve, or reject applications for reclamation homesteads, 
and (3) to make recommendations "concerning any matters con- 
nected with the settlement of the project, with a view to 
increasing the opportunities for success by the prospective 
settlers, for the establishment of family-size farms, and for 
carrying out the preference provisions of reclamation lawa."' 


37. 43 uSC 671-681. Although these statutes provide for 

applications and sales to the highest bidder "where two 
or more persons apply for the purchase, at private sale, of 
the same tract, at the same time," otherwise they simply fix ) 
a price or minimum. There are no regulations specially re- y 
lated to these provisions except citation to statutes at 43 
CFR 2201. 


38. These statutes are summarized at 43 CFR 2410.0-3 so far 

as they are administered by the Bureau of Land Management . 
For temporary authority to sell small tracts of certain lands, 
which have been subject to "unintentional trespass,"' to the 
owners of contiguous property see Pub. L. No. 90-516 (1968). 
For Alaska see 48 USC (1958 edition) 364a-e (sales generally) 
and 420 (within highway, telephone, and pipeline withdrawals). 


39. 43 USC 1171-1177. Under these provisions owners of 
contiguous land have a preference right to buy at the 
highest bid price and, where two or more persons apply to 
exercise such preference, the Secretary "is authorized to 
make an equitable division of the land among such applicants, 
but in no case shall the adjacent land owner or owners be 
required to pay more than three times the appraised price." 
Moreover, upon the application of any adjoining entryman or 
landowner any tract of not more than 760 acres which is 
"mountainous or too rough for cultivation" may in the 
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discretion of the Secretary, be ordered into the market and 
sold "regardless of the fact that such tract may not be 
isolated or disconnected." But 1964 legislation provides 

for the disposal of such land after classification as required 
or chiefly valuable for community, residential, commercial, 
agricultural, or public uses or development exclusive of 
forage uses. 43 USC 1411-1427 and 43 CFR 2410.. See also V 
OBLMM 2.1, entitled Public Sales. For sales of isolated 
tracts of certain lands in Nebraska see 43 USC 224(f). 


40. 43 USC 1411 and 1421; 43 CFR 2410. 
41. 43 CFR 2243.0-2 and 2243.0-7(c). 


42. 43 CFR 2411 (classification) and 2243.2 (sales). The 
latter regulations add a citizenship qualification. 43 
CFR 2243.2-1(c)(5). 


43. 43 USC 1411 and 1421. 
44. 43 USC 682 and 43 CFR 2231. 


45. 43 USC 711-731. Entries or declarations made by town 

authorities "in trust" for inhabitants are to be sold 
“under such regulations as may be prescribed by the legisla- 
tive authority of the State or Territory" in which the land 
is located, Id. 718-719. There are additional statutes 
pertaining to townsites in Alaska. 48 USC 303 and 355-355e 
(1958 edition). And there are similar statutes for town- 
sites in reclamation projects. 43 USC 561-573. For the 
similar authority of the Secretary of Agriculture respecting 
forest and other land administered by him see 7 USC 1012a and 
the same in 16 USC 478a. 


46. 43 CFR 2242. Where the initiative is taken by private 

persons, the land must first be classified for town. pur- 
poses; and there may be conflicts requiring hearings or pre- 
. cipitating appeals. 43 CFR 2242.2-1 and 2242.2-7. 


47. 43 USC 869-869a, 43 CFR 2232, V OBLMM 2.26. For per- 

missible uses see V OBLMM 2.26.100-.103. For the simi- 
lar authority of the Secretary of Agriculture see 7 USC 1011 
(c) and 36 CFR 213 (sale, lease, or other disposition) and 
16 USC 497 and 36 CFR 251.1 (permit use and occupancy "for 
education or for any public use or in connection with any 
public activity"). 


hy 


48. 43 CFR 2232.1(f) and (g). 


49. 43 CFR 2232. Applicants for patents may be required 
"upon demand"' to publish a notice allowing persons 
claiming the land adversely to file objections to the is- 


Suance of a patent; such a protestant must serve a copy upon | 


_‘the applicant. 43 CFR 2232.1-3. The Manual contains addi- 
. tional information as to sales or leases for particular pub- 
lic uses. V OBLMM 2.26.30-.33 (dump grounds and disposal 
sites), 2.26.75-.79 (parks and recreational areas), 2,26,.90- 
.97 (education), 2.26.110-115 (health) . 


50. 43 USC 682a-e. Business purposes are excluded from 
leasing of certain revested lands. Id. 682e. See also 
48 USC 461 (1958 edition) (Alaska). 


51. 43 CFR 2233.0-2(a). 


52. 43 CFR 2233, particularly at 2233.0-3 and 2233.2 for 
t classification references, - a 


53. Agricultural lands in tracts acquired for national 
forests may be sold if not needed for the protection of 
forests, stream flow, or other public purposes. 16 USC 519 
and 36 CFR 281. See also Bonneville Project Act, 16 USC 
832a(e). In connection with mineral lands see 30 USC 48, 
90, 353, 701-709. For the sale of withdrawn (for explora- 
tory water drilling), improved, and no longer needed lands 
see 43 USC 145-147. For lands adjacent to Spanish or Mexi- 
can grants in New Mexico and held under color of title see 
43 USC 178 and 43 CFR 2214. The Reclamation Act authorizes 
the sale of unneeded lands in reclamation projects at public 
auction. 43 USC 374-375a and RI 210.215.8.6 and -7. The 
Secretary of the Interior is authorized to "dispose of" 
tracts too small to support a family or to be classed as a 
farm unit. 43 USC 375b and RI 210.215.8. The Secretary 
may also sell to farm owners or entrymen in reclamation 
projects, at private sale or by public auction, land in 
such projects found to be insufficiently productive to sup- 
port a family and pay water charges. 43 USC 424-424e and 
RI 210.215.8. He may withdraw lands for townsite purposes, 
subdivide the same, and sell the lots at not less than ap- 
praised prices to the highest bidders. 43 USC 561-565, 571- 
573 and RI 210.215.8.8. There are occasional provisions for 
sales of land in connection with particular projects, e.g. 
Gila Project. 43 USC 613b. 
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54. Thus the Secretary of Agriculture is authorized to "per- 
mit" the "use and occupancy" of public lands in national 
forests fora variety of purposes including industrial or com- 
mercial uses. 16 USC 497 and 36 CER* 25151. The Secretary of 
the Interior is similarly authorized to lease (as well as sell, 
as described in the text above) small tracts for residence, 
recreation, business, or community site purposes as well as 
larger tracts for recreation or other public purposes, 43 
USC 682a-e and 43 CFR 2233; 43 USC 869-869a, 43 CFR 2232, and 
V OBLMM 6.2.26. Any agency is authorized to grant permits, 
leases, or "easements" at a fair market price for up to 30 
years to public agencies for public buildings or works, sub- 
ject to termination for nonuse. 43 USC 931c and 43 CFR 9. 
The secretary of a "military department" may lease non-excess 
(temporarily unneeded) lands for up to five years with or 
without power of revocation. 10 USC 2667 and see 32 CFR 240 
respecting "outleasing" of lands for agricultural uses. The 
Reclamation Instructions provide for leasing not only for 
recreational purposes (discussed in chapter VII below) but 
also for grazing, agriculture, sugar beet dumps, "and for 
other purposes" for 50 years or less (normally one year, re- 
newable for four, for grazing; five for recreational purposes), 
on terms and conditions to citizens, usually upon advertise- 
ment and bid, and not renewable after five years unless it 
is determined that there is a need to retain the lands in 
the reclamation system. RI 210.215.5, for which no statute 
is cited. For commercial and service "permits" in lands 
within the reclamation project at Page, Arizona, see 43 CFR 
409. For authority of AEC to grant "privileges, leases, and 
permits" for operation of commercial businesses in the "com- 
munities owned by the Commission" see 42 USC 2201(e). Tne 


Storage yards, and peddlers. See the list in the Regional 
Regulations, Forest Service Region No. 1, 2712.2. 


95. 43 CFR 2236 as amended at 33 FR 14111. 

56. 49 USC 211-214 and 43 CFR e2g0n Ls 

57. 48 USC 360-361 (1958 edition) and 43 CFR 2235.2. 

58. For restoration to BLM management see chapter II note 
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109 supra. For authority to grant interim uses see the 
General Services regulations at 41 CFR 101-47.203-9, .312, 
and .401-6. 


a 


~~ 


the Interior: 43 USC 869-1(a) and 43 CFR 2232 (historic- 
monument purposes including such dispositions to a "non- 
profit" organization). See also V OBLMM 2.26. 


59. 40 USC 484(c) (sale, exchange, lease, permit, or trans- 64. 43 USC 851-865, 870-873, 981-990, and V OBLMM 2.34 

fer of government property) and 486(c) (regulations of (state indemnity school selections) and 2.43 (school 
the Administrator of General Services). 41 CFR 101-47.601 sections). Current laws respecting railroad grants contain 
(delegation to Defense Department) and see also .662 and .603 provisions for the relief of purchasers, locators, and set- 
for delegations to the Secretaries of Agriculture and In- tlers or homesteaders. 43 USC 889-893, 896-901, 903, 905, 
terior. : 906. In addition to granting rights of way (for which see 
chapter IX below) to railroads over public lands, Congress 
has granted them ground adjacent thereto for station build- 
ings, depots, machine shops, side tracks, turnouts, and 
water stations "not to exceed in amount twenty acres for 


60. 40 USC 484(e) (competitive bidding), 41 CFR 101-47.3 

(disposals generally), -301-2(a) (reference to Attorney 
General), .303-2 (preference for public agencies), .303-4 
(appraisals before sale or lease), .304 (advertised and ne- each station, to the extent of one station for each ten 
gotiated dispositions), .49 (lists, forms, sample documents), miles of its road." 43 USC 934, 938, 940, 941, 943, 
and .5 (donation to public bodies). 944. 


61. 32 CFR 736.4 and .5 (Navy). For the manuals or instruc- 65. Pub. L. Nos. 84-247 and 88-545, 69 Stat. 534 and 78 
tions see generally AR 404-80, AFR 87-3, and ER 405-1- Stat. 751, 43 USC 274 note, and V OBLMM 2.40. 
800. For interim uses see ER 405-1-903 and ER 405-1-830. 


These materials express a preference for competitive bidding 66. 43 CFR 2220 including 2221 (scrip etc.), 2222 (state 
in "outgrants" or "outleasing." AFR 87-3, 2d, AR 405-80, 3, Bi hs! grants), and 2224 (railroad grants). 

and ER 405-1-830, 7-10. Such disrositions are to be made at y ) 

fair market value as required by the Budget Bureau. AR 405- . , 67. Compare 43 USC 857 with section 6(1) of Pub. L. No. 


80, 20c, AFR 97-3, 2j, and Navy Secretary's Instruction 85-508, 72 Stat. 339, respecting Alaska. 
11011.18B, 5d and 8b. See also AEC Real Estate Management 
Handbook, pt. V, Appendix 5301, E. Otherwise, so far as pro- 68. Grants for recreation are mentioned in chapter VII 
cedure goes, all of these documents are mainly concerned with below but the statutes also permit grants for public 
who is to act rather than how save for availability determina- purposes generally and hence are noted here and, where such 
tions and follow-up inspections where temporary uses have lands may also be sold, also in the text above. For educa- 
been granted. tional purposes in Alaska see 48 USC 353-354a (1958 edition), 
and sec. 6(k), Pub. L. No. 85-508, 72 Stat. 339. 
62. 32 CFR 552.64-.72 (Defense Department) and 838 (Air 
Force) as well as 33 CFR 209.330-.375 and 211.9 (Army 
Engineers). Separate regulations provide for the use of 
defense aviation facilities. 32 CFR 766 (Navy) and 855 70. 43 USC 566 (public reservations in townsites), 43 CFR 
(Air Force). For permits for work or structures in certain 2242.45 and .61; 43 USC 570 (school building sites and 
coastal waters or those over the outer continental shelf grounds), and 43 CFR 2242.51 and 16 USC 664 and 667b-d (wild- 
see 33 CFR 209.135 (Gulf of Mexico) and .138 (Pacific Ocean life). Occasionally there are such provisions respecting 
at Port Huenema, California). particular projects, e.g. Colorado River Storage Project, 
43 USC 620g (recreational and conservation uses). 


69. 43 USC 641-648 and 43 CFR 2222.6. 


63. Secretary of Agriculture: 7 USC 1011 and 36 CFR 213 

(general) and 16 USC 497 and 36 CFR 251.1 (use and oc- 71. 43 USC 1076. 
cupancy for education or any public use including such dis- 
positions to "any nonprofit agency" as well). Secretary of 
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CHAPTER IV 


MINERAL RIGHTS 


the field of. minerals the Statutes directly confer a number 
of rights upon private individuals. The latter may, in other 
words and for some types of minerals, by their own actions 
win entitlement to patents. For other minerals in some cir- 


cumstances they may procure somewhat Similar rights to leases. 


But for "common materials" they are only buyers when, and 
upon the terms, the sovereign proprietor chooses. However, 
the disposition of mineral rights in all cases is subject 

to more or less administrative discretion in one way or 
another. Thus rights to minerals on or under. the public 
lands, or substances regarded as technically of that char- 
acter such as sand or gravel, may be obtained in three ways: 
The first is by "location" and discovery of so-called "hard" 
minerals, as to which "patents" may issue. The second is 
by lease, for such nonmetallic or "leasing-act minerals" as 
oil or gas, limited or limitable in time. And the third is 
by purchase of what are called "common materials," i.e, 
earth (fill), sand, gravel, or stone. The approach and pro- 
cedures differ in each of those categories, and also as to 
the different kinds of leasing-act minerals. 


l. Locations 


45. The Location Act. Under the Location Act of 1872 
"lands valuable for minerals" and "all valuable mineral de- 
posits" in lands belonging to the United States are "free and 
open to exploration" and, on discovery of such mineral, 
acquisition "under regulations prescribed by law,"2 for which 
the applicant "is entitled to a patent" from the Secretary of 


the Interior or his deputy. However, there are a number of 


such grants,‘ the qualification of the applicgnt to receive 
it,> the extent of the ground to be prenkess certain ex- 
penditures for labor or improvement , compliance with local 
SEDASE laws and regulations,® precise location and bounda- 
ries,7 and the worth of the mingfal discovered to distinguish 
the ground from land generally, Since compliance with the 
terms of these requirements must be shown for patent by the 
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Secretary, the latter must make the requisite determinations 
in accordance with prescribed procedure before the patent’ may 
issue. In that process the mineral "value" issue igs cru- 


provided by the Statute is simple. The applicant, having 
"distinctly marked by monuments on the ground": the limits of 
his claim, must first obtain a Survey of the ground by an 
official Surveyor, post on the ground a copy of such survey 
‘(plat and field notes) together with a copy of his proposed 
application for patent, and then file his application with 
the local land office "showing ... compliance" with the terms 
of the law together with the Survey and affidavits of two 
persons attesting that he has duly posted the notice thereof 
on the ground. At that point, according to the Statute, the 
claimant "shall thereupon be entitled to a patent for the 
land, in the manner following."12 the manager of the local 
land office must post and publish for 60 days a notice that 
such. application has been made.13 Within that period the 
applicant (claimant) must file a certificate of the chief 
Surveyor to the effect that the required labor or value of 
improvements has been made upon the claim and that the plat 
is correct and sufficient. At the expiration of the period 
the claimant is to file his ffidavit showing that the plat 
and notice have been posted on the ground, [f no adverse 
claim has been filed prior td the expiration of the period, 
"it shall be assumed that the applicant is entitled to 4 
patent" upon the payment of a charge per acre "and that no 
adverse claim exists,"14 _ 


47. Adverse claims, However, if an adverse claim 
is filed on oath and in due form during the period of publi- 
cation, issuance of patent is stayed "until the controversy 
Shall have been settled or decided by a court of competent 
jurisdiction" in proceedings (which the adverse claimant 


determine the right of possession and prosecute with dili- 
gence to final judgment , 15 The successful party may then 
continue the proceedings in the land office and, on comp le- 
tion of the necessary proofs, "a patent shall issue there- 
on."16 put if the jury finds for neither party, "the claim- 


perfected his title."+/ 


48. Substantive regulations. In the face of statutes 


thus specific, substantive implementation by regulation is 
minor in character. Specially noticeable is the failure to 
implement, even despite aid from the courts as noted above, 
the statutory term "valuable" mineral for purposes of valid 
discovery. Thus "citizen" is defined to include "minors who 
have reached the age of discretion." Where possible loca- 
tions must be such as to center veins within the over-all 
statutory maximum width. Local laws are not to reduce the 
statutory length of locations. Discovery work "should" con- 
sist in tracing a vein on the surface or a shaft or tunnel 
disclosing a vein or lode and the general course thereof "by 
which direction [the locator] will be governed in marking 
the boundaries of his claim on the surface.'' Detailed in- 
structions are to be followed in marking claims upon the 
ground including a notice at the point of discovery giving 
names of nearest other claims. The statutory per-acre price 
is to be paid for fractional acres. Title may not be sought 
"to control water courses or to obtain valuable timber."1 

In addition to sections helpfully quoting or summarizing 
statutes and decisions, it may also be noted that some regu- 
lation sections contain valuable information as to the inter- 
pretations given the statutes by the Secretary, e.g. "to pre- 
vent the appropriation of presumed mineral ground for specu- 
lative purposes, to the exclusion of bona fide prospectors, 
before sufficient work has been done to determine whether a 
vein or lode really exists" claims are not to be located 
prior to a discovery. 


49. Procedural rules. On the procedural side, again, 
there is notable failure to emphasize the place in the pro- 
cedures of the requisite discovery of "valuable" mineral -- 
which would be helpful in warning against making locations 
in advance of due discovery. The regulations, accumulated 
over the years, are essentially unorganized, fragmented, 
scattered, and at important places of uncertain literal ap- 


“plication on their face. Such disparateness is due to the 


inexplicit recognition of the legalistic three-fold nature 
of mining rights, i.e. (1) the non-exclusive right of miners 
to go upon the land and explore for mineral, (2) the at- 


' tainment of "equitable title" and hence an exclusive "pos- 


sessory right" through the self-help process of their making 
a discovery of mineral,2! and (3) the administrative confirma- 
tion thereof by the issuance of a patent conferring "legal" 
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title not only to the specified mineral lode or vein but 

also to the surface. It is the administrative confirma- 
tion (or rejection) procedure which is the subject for in- 
quiry here. Upon the making of a discovery the miner may 
"locate" his claim upon the ground and may file his "entry ."23 
The regulations -- in addition to quoting; paraphrasing, or 
interpreting the statutes -- contain helpful, detailed, step- 
by-step instructions respecting the marking of locations, 
surveys required, applications for patent (including evidence 
of "title" or possessory right and citizenship), and publica- 
tion of notice. Patent ‘will issue" when the manager of 
the local land office has "satisfied himself, by careful 
examination, that proper proofs have been filed upon the 
points indicated in the law and official regulations."25 
According to the BLM manual, after much checking and recheck- 
ing and a field examination, patent may be issued by the lo- 
cal officials (which ends the process) or the application may 
be rejected "allowing" a right of appeal. 


50. Contest and protests. But that comparatively 
simple procedure becomes highly complicated in case private 
or official objections are raised. Private parties having 
adverse unpatented mining claims are required by statute to 
assert such claims within the period of advertisement. There- 
upon the patent proceeding is suspended pending court deter- 
mination of the dispute over the possessory right .27 By regu- 
lation the administrative officials as well as persons with 
claims of "title to or interest in" the land may "contest" 
the application and others may "protest" the application. 
Additionally, the definition of a "protest" is sufficiently 
broad so that even those without real interest in the subject 
matter may assert a protest on the ground that there are ir- 
regularities in the application.29 BLM is to take such ac- 
tion on protests "as is deemed to be appropriate in the cir- 
cumstances."30 Contests, either private or governmental, 
are full "formal" hearing ieee and decision procedures 
discussed in chapter X-2.31 Government contests are par- 
ticularly important because therein the government may chal- 
lenge claims of discovery, mining of nonlocatable minerals, 
and so on.32 


2. Leases 
; 51. Mineral Leasing Act. Certain minerals on or under 
public lands as the term is used in this study -- including 


coal, gas, oil, and phosphate -- are "subject to disposition" 
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pursuant to lease by the Secretary of the Interior under the 
Mineral Leasing Act of 1920.33 With the exception of some 
minerals, the Secretary "may" issue prospecting permits and 
~~ on discovery of "commercial" quantities or "valuable" 
deposits of minerals or lands "chiefly valuable" for minerals 
depending upon the type of mineral involved -- the permittee 
is "entitled to a lease." Known mineral lands -- other 
than oil or gas lands -- may be leased by the Secretary for 
the extraction of the mineral upon "competitive bidding or 

‘ by such other methods as he may by general regulations 
adopt."35 In the case of known oil or gas lands, he may 
lease only "to the highest responsible qualified bidder by 
competitive bidding under general regulations"; but, as to 
such lands not within any known oil or gas structure, "the 
person first making application for the lease who is quali- 
fied to hold a lease ... shall be entitled to a lease with- 
out competitive bidding."36 The Secretary is also "author- 
ized" to lease deposits of oil shale, asphalt bitumen, etc. 
under such regulations "as he may prescribe." 

52. Statutory price and limitations. In any case 
the phy held prescribe -- in addition to qualifications of 
lessees , 38 acreage limits,39 and duration of leases40 .- 
authorizations, requirements, maximums, or minimums for such 
things as bonuses, rentals, and royalties as the price for 
obtaining or maintaining leases4l as well as other terms and 
conditions which may be written into leases respecting such 
things as reservation of Spy bace rights or diligence, safety, 
waste, or labor practices ,.42 All of these, in one way or 
another, inescapably provide the setting for the exercise of 
administrative powers and discretion. 


53. Incidental operations. In addition to the fore- 
going basic framework under the mineral leasing laws are a 
variety of incidental, supplemental, or enforcement opera- 
tions the Secretary is called upon to perform. Incidental 
peers) ons include extensions of time ,43 adjustment of royal- 
ties, adding to acreage for economic reasons ,45 suspension 
of operating requirements, and approval of assignments and 
options as well as the surrender, relinquishment, consolida- 
tion, or exchange of leases ,4/ Supplemental powers include 
those to approve state oil and gas conservation agreements 
with federal lessees or ermittees ;48 permit collective de- 
velopment of coal lands ;49 negotiate agreements for royalties 
when federal lands are being drained of oil by adjacent 
wells ;50 prescribe and regulate oil and gas unitization plans 
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and operations ;>+ authorize easements or rights of way for 
joint use over leased lands;°2 grant after "full hearing" 
rights of way for oil and gas pipelines to be operated as 
common carriers "at reasonable rates and without discrimina- 
tion";°" and "fix and determine the boundary lines of any 
Structure, oil or gas field" for the purposes of the act as 
well as prescribe proper regulations and do "all things 
necessary to carry out" the laws.5 


54. Enforcement. The Statutory provisions respect- 
ing the post-issuance policing of permits and leases, par- 
ticularly to assure compliance with their terms, are a com- 
promise between administrative and court process, The sanc- 
tion in either case is cancellation or forfeiture of pros- 
pecting permits or leases: Thus prospecting permits may be: 
canceled administratively for failure of the permittee to — 
exercise "due diligence" in the Prosecution of the prospect- 
ing work in accordance with the terms and conditions Stated 
in the permit.55 Leases held in violation of the Leasing 
Act provisions may be canceled, or the offending interest 
may be forfeited, through court proceedings.56 Leases (and 


to comply with the terms of the lease before a discovery, 
i.e. “unless or until the land covered by any such lease is 
known to contain valuable deposits of oil or gas"; and such 
leases "automatically terminate by operation of law'' for 
failure to: pay rentals under leases on which there is nu 
well capable of producing in paying quantities 58 


55. Outer Continental Shelf Act. There are, however, 
other mineral leasing acts, of which the Outer Continental 
Shelf Act is perhaps the most important. Under the latter 


Such minerals in the outer continental shelf are subject only 
to ieasing, and then only by competitive bidding after publi- 
cation of notice thereof ,60 Incident thereto the Secretary 
is authorized, through regulations, to prevent waste, promote 
conservation of natural resources, and protect correlative 
rights in natural resources as well as, more specifically, to 
provide for (1) assignment or relinquishment of leases, (2) 


Ae 


the sale of oil and gas received as royalty, (3) for unitiza- 
tion and pooling or for drilling agreements, (4) the.reduc- 
tion of rentals or royalties, (5) suspension of operations or 
production, (6) compensatory royalty agreements, (7) subsur- 
face storage of oil or gas, (8) drilling or other necessary 
easements, (9) pipeline rights of way, and (10) geological 
and Betphys ina). explorations by others than agencies of the 
United States.°! The act fixes certain minimum terms and 
conditions of oil, gas, and sulphur leases and leaves addi- 
tional terms and conditions of such leases and all terms and 
conditions of leases of other affected minerals to the dis- 
cretion of the Secretary.02 Leases held in violation of the 
provisions of the act, the lease, or the regulations of the 
Secretary are subject to cancellation or forfeiture -- by 
administrative action subject to judicial review in the case 
of nonproducing leases and leases obtained by fraud or mis- 
representation, and by judicial determination in the case of 
producing leases. In the event of controversy between the 
United States and a state as to whether lands are subject to 
the act, the Secretary may enter into agreements concerning 
operation of existing peeses and the issuance of new leases 
in the disputed area,° 


56. Agencies other than Interior. A final group of 


Statut<s provide either for joint administration by the 
Secretary of the Interior and another Secretary or for 
mineral leasing entirely apart from the Department of the 
Interior. The Acquired Lands Act contains provisions simi- 
lar to those of the Mineral Leasing Act of 1920 except that 
the consent of the head of the department having primary 
jurisdiction over the land must be had before the Secretary 
of the Interior may lease the mineral.65 Forest lands are 
open to both mineral location (patent) and mineral leasing 
under the Secretary of the Interior except that regulations 


of the Secretary of Agriculture are applicable in such cases ,©6 


The Atomic Energy Commission is authorized to grant permits 
and leases for "source" material (mainly uranium and thorium) 
on lands within its jurisdiction or withdrawn for another 
agency which is without power to lease.67 Lands withdrawn 
for naval petroleum and oil shale reserves are of course not 


subject to the general Mineral Leasing Act and only the Secre- 


tary of the Navy has jurisdiction over the issuance of pros- 
pecting permits and leases thereon. 


57. Substantive regulations, oil and gas. As appears 


from the foregoing, the statutes provide in essence for 
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administrative operations resulting in (1) the grant of ex- 
ploration permits, (2) the leasing of land for mineral ex- 
traction, and (3) the suspension, revocation or termination 
thereof. In that setting the regulations substantively im- 
plement the statute in important respects. Thus "a mineral 
lease or permit will not be issued to a minor but oil and 

gas leases may be issued to legal guardians or trustees of 
minors in their behalf."©9 Suspensions of oil and gas opera- 
tions will not be granted "in the absence of a well capable 
of production" save where the Secretary directs 2 suspension 
in the interest of conservation. Other implementation re- 
spects such things as the subordination of mineral lease 
operations to other purposes for which lands have_been re- 
served, 1 the requirement of no more than notice and bond 

for geophysical explorations or the construction of roads 

or trails,/2 cancellation of excess acreage holdings in their 


entirety, restriction on leasing near naval petroleum or 
helium reserves,/4 the date from which producing character 
of lands is calculated, requirement of protective drilling, 76 


non-leasing of wildlife refuge lands but not other game 
lands ,/7 extension of preferential rights to settlers, 78 anti- 
monopoly considerations in eooneckign with applications for 
approval of cooperative agreements, utilization of approxi- 
mations for purposes of acreage limits, 80 requirements for 
new applicants for lands within a unitization agreement , 81 
limitation on financial obligations of lessees which may re- 
tard or impair development of the leasehold , 82 exceptions to 
minimm acreage requirements,°’ rejection or cancellation of 
collusive offers or leases,84 elimination of priority for 
noncompetitive leases where land becomes within a known oil 
or gas structure before acceptance of offer,8 approval of 
assignments of part of offers for leases,86 publication of 
notice of relinquishments of noncompetitive leases to permit 
subsequent simultaneous filings subject to a drawing,8/ for- 
feiture of bonuses deposited by successful bidders who fail 
to execute a lease , 88 increase of annual rentals above stat- 
utory minimm for some cases,89 reasonable valuations of oil 
and gas products for computing royalties,?9 restrictions on 
overriding royalty or production payments which would impair 
operation or development of the leasehold,?1 definition of 
required "actual drilling operations,'92 and limitation upon 
assignments of a =ebeuere zone or deposit or of part of a 
legal subdivision.9 


58. Other minerals. The separate regulations respect- 
ing other Mineral Leasing Act minerals also substantively 
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implement or interpret the statutes as well as add to the 
Statutory procedures. As for oil and gas, a rule of approxi- 
mation is adopted for computation of acreage limits.94 A 
procedure for holding hearings BEdor to granting leases of 
additional coal lands is added.95 Applicants for coal leases 
_ must furnish either a "showing as to the need for additional 
coal production which cannot otherwise be reasonably met" or 


a "statement of the reasons why a lease or permit is desired,"'96 


Sharing arrangements among operators under approved develop- 
ment or operating agreements are not to be taken as appor- 
tionments of production or royalties contrary to the stat- 
utes .9/ Applications for coal prospecting permits must con- 
tain a "proposed plan and method for conducting prospecting 
or exploratory operations on the land" together with cost 
estimates and indications gf the diligence with which the 
plan is to be carried out. The nature of rights conferred 
by prospecting permits is defined.99 Limitations are imposed 
on the amount of overriding royalty interests ,100 "Any rec- 
ognized, established relief agency of any State" can obtain 
4 license to take government coal free to meet needs of those 
on their rolls who cannot pay for fuel.10l Rental payments 
are required to maintain prospecting permits.102 provisions 
are made for cancellation of coal, potassium, and sodium 
prospecting permits on 30 days' notice for failure "to com- 
ply with the general regulations in force at the date of the 
permit," for defaulting "with respect to any of the terms or 
stipulations" thereof, for automatic termination of such per- 
mits for failure to pay rentals, and for voluntary re linquish- 
ment of such permits.103 preferential leases after discovery 
under permit may be issued to executors or administrators of 
the estates of deceased permittees who have made the requi- 
site discovery.1 Noncompetitive leasing of potassium de- 
posits is made possible if "the Manager, after consulting 
with the Mining Supervisor, determines that the potassium 
deposits in the lands applied for extend into an active mining 
unit held by the applicant, are a normal part of such mining 
unit, are lacking in sufficient reserves to warrant independ- 
ent deve lopment as a single mining unit, and are not of com- 
petitive interest to holders of other active mining units in 
the area."105 Lessees of coal or phosphate deposits are per- 
mitted to petition for a change in the level of minimum an- 
nual production. 


59. Continental shelf regulations. Substantial con- 


urast is found between the regulations issued under the 
Outer 
Continental Shelf Act and those under the Mineral Leasing Act 
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insofar as substantive implementation is concerned. Whereas 
the leasing act is detailed and the regulations in most re- 
spects track the statute, the Outer Continental Shelf Act in ~ 
many instances merely states that the Secretary "may" promul- 
gate regulations on certain subjects.1 7 Thus, exercise of 
the rule-making power is essential to furnish a framework for 
administrative action in the shelf area, and in this sense~ 
perhaps the major part of these regulations can be viewed as 
implementation of the statutory base. As was the case ~ 
with Mineral Leasing Act regulations, the regulations promul- 
gated by the Geological Survey applicable to the shelf area 
contain important substantive implementations but relate | 
principally to matters of contract oversight. 


60. USGS regulations. Important instructions of sub- 
stance regarding Mineral Leasing Act operations are also con- 
tained in the regulations of the United States Geological Sur- .. 
vey, which polices mineral lease operations, approves unitiza- | 
tion and operating agreements, and has authority to shut down 
operations under leases and recommend the cancellation of the 
latter.110 ft is noteworthy that in this area of operating 
regulations are found some of the most significant substantive 
implementations of the statutes, which are largely silent on 
matters of contract oversight. Except insofar as these regu- 
lations relate to the cancellation or termination of prior 
dispositions of rights in the public domain, they are not 
matters of major emphasis within the scope of this study. It 
should be noted however that, to the extent that private 
parties may have no notice of or opportunity to answer adverse 
reports made by USGS and the same are utilized in the denial 
of applications or termination of leases or permits, the <d- 
ministrative process is grossly defective in a most critical 
aspect as discussed in chapters X and XIII. 


61. Other public lands. The Bureau of Land Management 
regulations also contain provisions regarding leasing of ac- 
quired lands under the Acquired Lands Leasing Act, and Reor- 
ganization Plan No. 3 of 1946.111 they provide a complete 
system for issuance and administration of leases and permits 
on consent of the holding agency -- which of course means, 
in addition to such veto power, divided responsibility and 
such limited "appeal" or other recourse as may be permitted 
by such agencies, 1lla Regulations are also found governing 
leasing in certain limited areas, including oil pee gas leas- 
ing under rights of way and special limited areas. 1 
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62. Procedural rules. On the procedural side, the 
regulations respecting leasable minerals may be read as they 
apply to (1) the acquisition of exploratory rights by permit 
or otherwise, (2) the grant of extractive rights by lease, 
and (3) the renewal or termination of permits and leases. 
Exploratory rights may be obtained in several ways: [In the 
case of oil and gas such rights of a nonexclusive nature -- 
short of core drilling or well drilling -- may be had in 
most upland areas upon the mere filing of a notice with the 
district land office. In the case of "hard" minerals, 
with a few exceptions, exclusive rights "to determine the 
existence or workability" of deposits are obtainable through 
an application procedure poo ing to a permit to search for 
the specified minerals.414 such permits carry with them a 
preferential right to a lease (on timely application) for 
the extraction of the mineral upon making the requisite dis- 
covery. 115 With respect to the remaining minerals including 
cil and gas, insofar as necessary such rights are included 
in mineral jieases obtained without a prior prospecting per- 
mit.116 No regulations have been promulgated regarding such 
rights in outer continental shelf areas, though they are in 
fact granted by the Geological Survey according to varying 
local conditions. 


63. Grant of permits and leases. Leases granting 


extractive rights are obtained in a number of ways: (1) 

By non-competitive discretionary lease as an extension to 
an active mining unit in the case of potassium and oil 
shale. 118 (2) By claiming a preferential right after dis- 
covery pursuant to exploration permit for specified hard 
minerals as indicated above.119 (3) By making the first 
offer for an oil or gas lease on statutory terms for lands 
not within at known geologic structure of a producing oil 
or gas field.120° (4) or by competitive bidding, 121 Appli- 
cations, offers, or bids in these cases -- for which there 
are of course detailed instructions -- may result in the 
grant of leases by the authorized officials.122 o£ course 
ieases may be refused for such things as formal defects, the 


unavailability of the land for leasing, collusion or misrepre- 


sentation, lack of qualifications in the private party, vio- 
dation of acreage limitations, and the lack of responsibility 
of prospective leaseholders as well as in the right reserved 
in the Secretary to reject "any and all bids" in the case of 
competitive bidding. 12 - Noncompetitive oil or gas lessees 
are, by statute, entitled to extensions for short terms "and 
so long thereafter as oil or gas is produced in paying 
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quantities" -- which makes such producing leases perpetual 
-- and the same is true of any lease issued prior to Septem- 
ber 2, 1960, in an approved cooperative or unit plan of de- 
velopment or operation where drilling operations were com- 
menced prior to the end of its primary term, 123a 


~ 64, Supervisory powers. During the life of a lease 


a number of supplemental matters may arise (as set forth 

above in describing the statutory framework for mineral 

leasing) as well as issues respecting compliance with the 
Statutes, regulations, and lease terms. Where circumstances 
appear to indicate cause for cancellation of leases in those 
connections, the normal adjudicating authority is a court as 
hereinbefore stated.124 administrative cancellation of all 
permits, and of oil and gas leases before discovery is, how- 
ever, authorized by the statutes and noted in the regulations, 
which, in the case of permits for hard minerals, add provi- 
sions for "automatic termination" for failure to pay rentals. 125 
The actual procedure in these cases is apparently of a sum- 

mary nature, but the regulations are not clear in this regard. _ 
There are no regulations setting forth procedures for adminis- 
trative cancellation of leases deemed invalid from their in- 
ception. 


65. Third-party interests. The regulations are not- 


ably silent respecting the handling of third-party interests 
and claims in mineral leasing proceedings proper, no doubt 
because leasing is simply assumed not to be a form of adjudi- 
cation, as indicated by the absence of regulations stating 
procedures of that nature in connection with mineral leas- 
ing. There are cases in which a third party claims some 
right to the land offered for lease (e.g., a prior permit or 
lease to him) or asserts another objection to leasing (e.g., 
issuance of lease to junior applicant).129 put under the 
mineral leasing regulations only a "party to a case" who is 
"adversely affected" may "appeal" to the Director of the 
Bureau of Land Management and thence to the Secretary. The 
implication is that one who is not a formal "party" to a 
"case" cannot have such appeal. Moreover, the appeal to the 
Secretary is to be pursuant to the general regulations re- 
specting "hearing" procedures. 1 Which of the latter applies 
is unclear. The same may be said as to who is to be deemed 
"adversely affected."132 If a permit or lease had already 
been issued, such an "appeal" could be successful only if the 
Secretary then undertook to cancel the permit or lease -- 
meaning that the "appeal" would be in the nature of an 
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* 


original proceeding on something which had not even been 
_ explored in the primary process of leasing, 133 


66. Appeals. In any event, where permits or 
leases are refused or cancelled, the applicant, offeror, 
bidder, or holder -- as the case may be -- is a "person 
adversely affected" and hence "ma appeal" to the Direc- 
tor and thence to the Secretary.134 In addition, during 

_the life of%a permit or Jease, there may be such appeals 
in comnection with official instructions or determinations 
respecting operations pursuant to the Statutes, regula-: 
tions, and permit or lease terms. 3 ‘ 

Where such instructions issue. from, or determinations are 
made by, subordinates in the Geological Survey, appeals are 
taker to the Director thereof and thence to the Secretary 
in the case pf oil and gas,136 However, appeals are di- 
rectly to the Secretary in connection with all other 
minerals -- except coal, concerning which the regulations 
note a procedure of "review by the [uscs] mining super- 
visor" from whom appeals are taken to the Secretary,137 


3. Sales 


67. BLM lands. "Common varieties" of such things 
as sand, stone, gravel, pumice, clay -- though technically 
“mineral" -- are removed from the mining location and leas- 
ing laws. If not otherwise authorized or prohibited by law 
and not detrimental to the public interest, the Secretary 
of the Interior "may" dispose of such materials in several 
ways:138 Upon payment of "adequate compensation" therefor, 
he may sell them either (a) to the highest responsible 
bidder or (b) by negotiation where competitive bidding is 
“impractical" or the materials are to be used in connection 
with federal, state, or local public works and public exi- 
gencies will not permit the delay incident to advertising. 
However, so far as not otherwise authorized by law, he may 
"in his discretion" authorize the free use of such materials 
by any governmental instrumentality or non-profit organiza- 


tions. So far as sales are concerned, the regulations imple- 


ment or interpret the statute by withholding competitive 
bidding "unless there is access to the sale area which is 
available to anyone who is qualified to bid," limiting ne- 
gotiated sales to those for materials "not exceeding $5,000 


in value" (or $10,000 in public works exigencies) nor in the 
aggregate to any one person in excess of $10,000, and requir- 
ing the usual citizenship qualification otherwise customarily 
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found in public land disposal statutes.139 gaje procedure 
involves, in addition to preliminary appraisal and measure- 

ment, requirements of deposits with bids as well as the de- 

tails of advertising for bids, the submission of sealed or 

oral bids, showing "necessary to determine the ability of 

the bidder to perform the obligations of the contract," ek 
special terms "to cover conditions peculiar to the sale & 
area, such as road construction, protection of improvements, 
and watersheds and recreational values," performance bonds, 
advance or installment paywents, and limitations of time to 
a period of not to exceed two years unless extended.140 The 
BLM Manual also provides for Suspension of contracts for dis- 
regard of requirements, and after 30 days’ written notice, 
cancellation upon concurrence of the state supervisor but 
subject to right of appeal.141 an application and permit 
procedure is provided for the Statutory free use of such, 
materials, 1 ; 


* 


68. Other agencies. Other agencies have similar au- 
thority and find occasion to exercise it. As to public lands. 
administered by the Agriculture Department, chiefly national 
forest lands, the Secretary thereof may dispose of such "com- 
mon varieties" pursuant to the same statute utilized by the 
Secretary of the Interior.143 statutes authorizing grants 
of rights-of-way normally carry with them the right to a 
specified width of ground, which of course includes the rights 
to materials therein or thereon, but they may also convey the 
right to materials in or on adjacent ground, 144 
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Notes to Chapter IV 


1. Mineral patents may include, or there may be additional 

patents for, additional non-mineral land for mining, 
milling, processing, beneficiation, or other operations in 
common with the mineral claim and used or occupied for such 
purposes. 30 USC 42 and 43 CFR 3460. 


2. 30 USC 21, 22, 35 (placers "shall be subject to entry and 

patent"), 26 and 612(a) (locators' rights of possession 
during exploration), 42 (supplemental land for operating pur- 
poses), and 612(a) (limitation of pre-patent rights to mineral 
exploration and operations). 


3. 43 USC 15; 30 USC 29. For reservation of Mineral Leasing 
Act minerals (coal, gas, oil, etc.) see 30 USC 501-531. 
Uranium is subject to location on public lands not withdrawn 
therefrom, but it is subject to mineral leasing by the Atomic 
Energy Commission with respect to lands under the jurisdiction 
of that agency or another agency which does not have mineral 
leasing authority. 42 USC 2097 and 2098; 10 CFR 60.8 and 60.9 
(a); and 43 CFR 3545.3. For the location of "source material" 
on coal lands see 30 USC 541-541i and 43 CFR 3520. For min- 
ing locations on powersite lands see 30 USC 621-625 and 43 
CFR 3530, which require the locator to file a notice with 
the local land officer after which the Secretary may "hold a 
public hearing to determine whether placer mining operations 
would substantially interfere with other uses of the land," 
the location being suspended meanwhile. 


4. Lands in certain states are excepted. 30 USC 48, 49. 
5. For.citizenship or intention see 30 USC 22 and 24. 

6. 30 USC 23, 26, 27 (tunnels), 35 (placers), 36. 

7. 30 USC 28, 28-1 (surveys), 29, 38. 

8. 30 USC 29 and 43. 

9. 30 USC 34 and 35. 


10... 30 USC 21, 22 and 29. 


11. 30 USC 29. 
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lla. See United States v. Coleman, 390 U.S. 599, 602 (1968), 

in which the Court states that "the marketability test 
is an admirable effort to identify with greater precision and 
objectivity the factors relevant to a determination that a 
mineral deposit is 'valuable.'" Earlier decisions approve an 
interpretation to the effect that "the discovery should be 
such as would justify a person of ordinary prudence in the 
further expenditure of his time and means in an effort to 
develop a paying mine." Cameron v. United States, 252 U.S. 
450, 459 (1920). See also Diamond Coal & Coke Co. v. United 
States, 233 U.S. 236, 239-241 (1914), and Chrisman v. Miller, 
197 U.S. 313, 322-323 (1905), as well as United States v. 
Logomarcini, 60 I.D. 371, 373 (1949), and Castle v. Womble, 
19 L.D. 455, 457 (1894). Cf. the Al Sarena Mines case at 
note 83 to chapter XII. 


12. 30 USC 29, 34, 39. For proof of citizenship see 30 
USC 24, 25. For verification of affidavits see 30 
USC 40. 


13. 30 USC 29. Where placers are located on surveyed lands 
and conform to such survey, no further survey is needed. 
30 USC 35. 


14. 30 USC 29. 


15. 30 USC 30, 31 (oath of adverse claimant), 40 (verifica- 
tion of affidavits), 53 (immateriality of paramount 
title in United States). 


16. 30 USC 30. 
17. 30 USC 32. 


18. 43 CFR 3401.2, 3411.4, 3411.5, 3413.2, 3414.1, 3453.6, 

and 3470.3. See also 3414.2 (recording), 3415.2 and .3 
(tunnel claims), 3416.2 (only one discovery required for 
placers), 3420.1 (annual assessment work for claims held in 
common), 3420.3 (resumption of assessment work after default 
on pre-1872 claims), and 3455.1 (transfers after patent appli- 
cation). 


19. 43 CFR 3413.1 and see also 3416.1 (acreage allowable), 
3420.4 (rights of possession between rival claimants), 
3420.5 (no annual assessment work required after patent), 


-67- 


@ 


3431.2 (oil includes oil shale), 3470.2 (placer patents do 
not include lode claims on the same ground). 


20. This is the so-called pedis possessio, which is not 

mentioned in the regulations. See G. Ladendorff, Pro- 
posed Legislation to Enlarge Pre-Discovery Rights of Mineral 
Locators, 1 Nat. Resources J. 76 (1961). 


21. The regulations mention the matter repeatedly in different 

contexts: 43 CFR 3400.1 (vacant public land open to 
prospecting and "upon discovery of mineral, to location and 
purchase,"'); 3413.1 (lode claims not to be located "until 
after discovery"); 3413.2 (description of "discovery work"); 
3416.2 ("but one discovery of mineral is required to support 
a placer location"). See the authorities cited above in 
note lla. Certain annual assessment work must be done to 
preserve the possessory right, for which deferments may be 
had upon petition in some circumstances. 30 USC 28 and 43 
CFR 3420. 


22. For lands subject to locations see 43 CFR 3400.1. 
23. 43 CFR 3401.1, 3413 (lode claims), and 3416.2 (placers). 


24. Locations; 43 CFR 3414 (marking locations), 3415 (tunnel 
sites), 3416 (placers), 3417 (millsites). Surveys; 43 

CFR 3440. Applications for patent and publication of notice: 

43 CFR 3450 and see also 3460 (millsites) and 3470 (placers). 


25. 43 CFR 3455.1. 


26. VI OBLMM 3.1. For such appeals, see chapter X-3 of this 
study. Examination of patent application files reveals 
that the BLM is conscientious in informing applicants of rights 
to appeal when decisions are rendered. Where mineral locations 
are permitted on lands withdrawn for other purposes administered 
by other agencies, field examinations may be made or duplicated 
by the other agencies concerned. Cf. VI OBLMM 3.1 and FSM 
2800 (national forest lands) and 30 USC 621 and 43 CFR 3530 
(powersite withdrawals). 


27. 30 USC 30; 43 CFR 3457, 3480. Owners of rights other 
than unpatented mining claims are not bound by the 60- 
day limitation. Creede and Cripple Creek Mining and Milling 
Co. v. Uinta Tunnel Mining and Transportation Co., 196 U.S. 
337 (1905) and Union O11 Co. v. Udall, 289 F.2d 790 (D.C. Cir. 
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1961). Thus, the holder of a prior mineral patent does not 
waive his rights by failure to assert his adverse claim with- 
in the 60-day period, Iron Silver Mining Co, yv, Campbell, 
135 U.S. 286 (1890). See also Turner Vv. Sawyer, 150 U.S. 

578 (1893) (dispute between co-owners), Butte Hardware Co. Vv. 
Frank, 25 Mont. 344, 65 P, 1 (1901) (lienor need not adverse 
debtor's claim to patent), and Conway v. Fabian, 108 Mont. 
287, 89 P.2d 1022 (1939), cert. denied, 308 U.S. 578 (1939) 
(one who does not file adverse claim does not walve right of 
adminis trative protest), 


28. 43 CFR 1852.1-1 (contests), 1852.1-2 and 3482.1 (pro- 
tests). 


29. 43 CFR 1852.1-2, which states that "any objection 

raised by any person to any action proposed to be taken 
in any proceeding before the Bureau will be deemed to be a 
protest." 43 CFR 3482.1 states that protest against the 
patenting of a mining claim may be filed "upon any ground tend- 
ing to show that the applicant has failed to comply with the 
law in any matter essential to a valid entry," 


30. 43 CFR 1852.1-2, 


31. 43 CFR 3482.2 and 1852. The current statutes in effect 

recognize and provide for another variety of contest 
and formal hearing respecting unpatented claims. Under 30 
USC 611-615 and 43 CFR 3510, in reserving surface rights 
under claims arising after the mid-1950's, any agency which 
has responsibility for administering surface resources may 
institute with the Secretary of the Interior proceedings ‘ror 
determination of surface rights" of prior mining claimants, 
i.e. "the validity and effectiveness of any mining claimant's 
+++ asserted right or interest." Under 30 USC 521-531 and 43 
CFR 3540, in providing for separately authorized uses of the 
Same lands for both locations and leases, that is, for sepa- 
rate dispositions of locatable and leasable minerals, not- 
withstanding mining claims located after 1954, "any applicant, 
offeror, permittee, or lessee under the mineral leasing laws" 
may institute such proceedings. In the former case the pro- 
ceedings lead to a judgment as to general rights to the surface 
of the land, and in the latter to right to leasable minerals, 
but in either case it would appear that the basic determina- 
tion would necessarily rest upon a finding as to the validity 
of the mining claim as such. 
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32. Cf. Government Initiated Contests Against Mining Claims 
-- A Continuing Conflict, Note, 1968 Utah Law Rev. 102, 


106-107. 


33. 30 USC 181, 189 and passim, 193, 211 (phosphates), 241 

(oil shale), 261 (sodium), 272 (sulphur), 282 and 284 
(potash). For reserved mineral rights in lands disposed of 
by the United States see 30 USC 182. Other leasing laws, not 
detailed here, include 30 USC 192c (Shasta National Forest), 
351-9 (acquired lands), 301-6 (oil and gas under railroad 
rights of way), 42 USC 2097 (atomic source material), 43 USC 
1331-43 (outer continental shelf). Minerals which would be 
subject to location on public lands are subject to lease 
where acquired lands are involved. See { 61. 


34. 30 USC 201(b) (cnal), 211(b) (phosphates), 261-262 

(sodium), 271-2 (sulphur in Louisiana and New Mexico), 
281-2 (potash). Excluded from the permit-lease system are 
oil and gas (30 USC 2211) and oil shale (30 USC 241, no per- 
mit provision). In some circumstances prospecting permits 
may be extended by the Secretary for limited periods. 30. USC 
201(b) (coal), 211(c) (phosphates), and 287 (potash). The 
exercise of certain subsidiary or supplemental privileges may 
be licensed. 30 USC 213 (use of rock for processing phos- 
phates), 214 (sites for treatment or removal of phosphates), 
and 263 {camp sites for sodium exploration). 


35. 30 USC 201 (coal), 211 (phosphates), 262 (sodium), 
273 (sulphur), and 283 (potash). 


36. 30 USC 226(a), (b), and (c). 


37. 30 USC 241, including adjacent lands required for the 
extraction and reduction of minerals. 


38. 30 USC 181 (citizens or American corporations), 202 
(common carriers), and 275 (persons holding three sul- 
phur leases in one state). 


39. 30 USC 184, 201-206 (coal), 211 (phosphates), 262 
(sodium), and 283 (potash). 


40. 30 USC 207 (coal), 211 and 212 (phosphates), 226(e) 
(oil and gas), 241(a) (oil shale), 262 (sodium), and 
283 (potash). 
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41, 30 USC 207 (coal), 209, 212 and 213 (phosphates 

_ (b)=(d) and 226c (oil and gas), 241 ise acinn eee 
(sodium), 272-3 (sulphur), and 282-3 (potash). For payment 
see 30 USC 192, 192a, and 192b. For permits to take coal for 
domestic needs without payment of royalty see 30 USC 208. 


42. 30 USC 186 (surface rights), 187 (diligence, safety, 
_labor), 207 (continued operation of coal mines), 212 
(minimum required production of phosphates), and 283 (same 

for potash). 


43. 30 USC 201(b) (coal), 211(c) (phosphate permits), 226- 
1 (non-competitive oil and gas leases), 287 (potash). 
43 CFR 3127.1-.5 and 3128.5 (oil and gas leases); 3133.5 
(coal); 3142.4 (potassium); and 3161.1 and 3161.3-5 (phos- 
te permits). 


44. 30 USC 209 (all leased minerals), 207 (coal), and 212 
and 213 (phosphates) as well as 43 CFR 2102.3. 


45. 30 USC 184(a)(2) (coal), 184(b)(2) (sodium) as well as 
43 CFR 3131.1(d) and 3132.1-2 (coal), 3151.1 (sodium), 
3162.1 and 3161.3-5 (phosphate). The latter provision of 
the regulations regarding phosphate leases permits noncom- 
petitive leasing of fringe acreage, for economic reasons 
within the basic acreage limitation. : 


46. 30 USC 209 (suspension "in the interest of conserva- 
tion" of all types of leases), 207 (coal), 212 (phos- 
phates), 283 (potash "when market conditions are such that 
the lease cannot be operated except at a loss") as well as 
43 CFR 3102.4 (general), 3132.3-3 (coal), 3143.2-3 (potash), 
ah aire (sodium), 3162.4 (phosphate), and 3183.2-3 (sul- 


47. 30 USC 184(a)(2) (assignments of coal leases), 187 

: {assignments and relinquishments), 187a (oil and gas 
assignments), 184(d)(2) (oil and gas options), 187b (relin- 
quishment of oil and gas leases), 188a (surrender), 205 and 
206 (consolidation of coal leases), 226(i) (exchange of oil 
or gas leases) as well as 43 CFR 3120.1-3, 3122.4-1, 3128.1, 
3128.2, and 3128.3 (oil and gas leases); 3132.6, 3133.5, 
and 3134.1 (coal permits and leases); 3142.5, 3143.5, and 
3144. (potassium permits and leases); 3152.4, 3153.5, and 
3154.1 (sodium permits and leases); 3161.3-6, 3164.1, and 
3165.i (phosphate permits and leases); and 3138.5-1 and 
3184.1 (sulphur leases). 
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49. 30 USC 201-1. 


50. 30 USC 226(g). 
hs * ? ’ My, ? 
/ 31, 3Q¥SC 226(j) as well.as 43 CFR 3121.1 and 30 CFR 226. 
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52. 30 USC-186. 
53. 30.USC 185. 

34. .30 USC 189. Statements, representations, or teports 
required by the Secretary are to be under oath, unless 
otherwise specified, and in such form or upon such forms as 
he may require. 30 USC 190. 


55. * 30 USC 183. a : 


36, 30 USC’ 184 (h) (1) 184(k), and 188(a). Upon judgment for 
-“ such ¢ ellation or forfeiture the lease or interest 
therein "shall be sold by the Secretary to the highest quali- 
fied bidder." 30 USC 184(h)(2). For cancellation of addi- 
tional coal acreage when no longer necessary economically see 30 


' USC 184(@)2). C£. -Boesche v. Udall, 373 U.S. 472 (1963), in 


which it was held "that the Secretary has the power to correct 
administrative errors... by cancellation of leases in pro- 
ceedings timely instituted by competing applicants for the 
same land," thus sustaining the Secretary's "general manage - 
ment powers" to cancel leases administratively for so-called 
“pre-lease events" making leases invalid from their inception. 


57. 30 USC 188(a) (which also provides that "leases may pro- 
vide for resort to appropriate methods for the settlement 

of disputes or for remedies for breach of specified conditions 

thereof") and 185 (oil and gas pipeline rights of way). 


58. 30 USC 188(b). But the Secretary may reinstate the lease 
if the failure was "justifiable or not due to lack of 
reasonable diligence." 30 usc 188(c) and see also 188 (d). 
Oil and gas leases are subject to forfeiture for waste or 
permitting water Seepage destructive of the deposits. 30 
USC 225. Im cases of cessation of production see 30 USC 
226(f). 


59. 43 USC 1331, 1337(a), (c); and (e). Cf. 43 USC 1342 and 
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1335(a) and (b). Uranium, thorium, and other "source 
pie are reserved to the United States and are under 
exc lusive jurisdiction of the Atomic Ene 
USC 1341 and 42 usc 2097. Pe theme gig cae 


60. Oil and &as leases are'to be awarded to the "highest 
responsible qualified bidder" under "regulations 
promulgated in advance." 43 ysc 1337 (a). Sulphur and other 
leases are to S0 to "the qualifted ‘persons offering the 
highest cash bonuses." 43 ygc 1337(c) (sulphur) and te) 
(other minerals), One distinction is that in the case of 


regard to responsibility, Publication of notice of such 


» bidding is to be Provided by reguiations, 43 USC 1337(f£). 


61. 43 USC 1334(a) and (c), 1340. Pipelines, pursuant to 


62, <5 3 USGI 37 Cb (a) ends (aya 


63. 43 USC 1334 (b) (1) (cancellation for breach), 1337(i) 
(fraud or misrepresentation), 1337(j) (judicial review) 

1334(b) (2) (original court proeess for cancellation or for-— 

feiture of producing leases), and see also 1335(d) (court re- 

vie a aie ine determinations concerning previous ly issued 

SCate leases of shelf lands), but com are : 

373 U.S. 479 (1963). : see peeled 


64. 43 USC 1336. 


65. 30 USC 351-359. Note also that the Secretary of 
Agriculture may sel] "mineral interests" in lands 
acquired under any program administered by the Resettlement 
Administration or the Farm Security Administration, 7 USC 


66. 16 USC 477, 478, 482, and 30 USC 181 but see 192c and 43 

CFR 3220 respecting Shasta National Forest. For national 
forest lands see 36 CFR 221.5(b), (d), and (e) and 251.10 et 
seq. and .82-.85, and 43 CFR 1862.4, 3103.2, 3325, 3400.1(a). 
For lands under the jurisdiction of other agencies see 43 CFR 
*-3103:1, 3130.1,.3141.4, 3151.4, and 3181.4. 


67. 42 USC 2097 and 10 CFR 60.8 (AEC lands) and 60.9 (other 
agency lands). Leases on AEC lands may be procured either 

by competitive bidding or negotiation under 10 CFR 60.8. The 

procedural and court review provisions of the Atomic Energy 

Act are literally applicable only to "licenses" rather than 

leases or permits, but the Administrative Procedure Act is 

made applicable to "all agency action" thereunder. 42 USC 

2231-2241. 


68. 10 USC 7421 and 7422; 30 USC 181 and 236a. 


69. 43 CFR 3101.1. 


70. 43 CFR 3102.4(a) and see also (d) respecting suspensions 
"pursuant to any direction or assent of the Secretary." 


71. Operations under leases for lands reserved for other 
purposes under the jurisdiction of the Bureau of Land 

Management are to be treated as "the dominant use" except 

as otherwise provided in the lease or separately stipulated; 

and in other cases "additional conditions may be imposed to 

protect the land withdrawn if deemed necessary by the agency 

having jurisdiction over the surface." 43 CFR 3103. 


72. On no more than notice and bond oil and gas exploration 

(including geophysical operations and construction of 
roads and trails) is allowed without permit or lease even 
though it "requires physical presence upon the land and ... 
may result in damage to public lands or resources thereon." 
43 CFR 3107. 


73. Negligent or willful holding or controlling leases, 
interests, or options in excess of the allowable 

acreage requires cancellation or forfeiture "in their 

. @mtirety, even though only part of the acreage in the lease 

or interest constitutes excess holdings." 43 CFR 3120.1-? 

(e)(1) and see also subparagraphs (2?) and (3). Cf. Boesche 

v. Udall, 373 U.S. 472 (1963). 
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74. No oil or gas lease will be issued "for land within one 

mile of the exterior boundaries of a naval petroleum or 
helium reserve" unless the land is being drained of its oil, 
gas, or helium by privately owned land or it is determined 
"after consultation with the agency exercising jurisdiction 
over the reserve" that such a lease would "not adversely affect 
the reserve through drainage from known productive horizons." 
43 CFR 3120.2-1. 


75. The producing character of oil or gas land is interpreted 
as dating from the time when such becomes known rather 

than the date the same is officially announced. 43 CFR 3120.2- 

2(c) and see also subparagraph (d) which authorizes a lessee 

to apply to the Director of the Geological Survey "for a 

determination whether the leased land is inside a producing 

deposit" as of the critical statutory date. 


76. Lessees "must drill and produce all wells necessary to 

protect the leased lands from drainage" by wells on a 
federal lease at a lower royalty or on non-federal land. 43 
CFR 3120.3-2. 


77. Wildlife refuge lands are withdrawn from leasing except 

to prevent drainage but other game lands are available 
to leasing pursuant to agreements with the agency otherwise 
having jurisdiction over them. 43 CFR 3120.3-3. 


78. 43 CFR 3120.4. 


79. Applications for approval of cooperative agreements "must 

show a reasonable need for the combination and that it 
will not result in any concentration of control over the pro- 
duction or sale of oil and gas which would be inconsistent with 
the anti-monopoly provisions of the law." 43 CFR 3121.5. 


80. A "rule of approximation" is adopted for the purpose of- 
acreage limits; and leases may be had "for lands in which 

the United States owns an undivided fractional oil and gas 

interest."' 43 CFR 3122.1(a) and (c), 3123.1, and 3123.4. 


81. A lease applicant or offeror for lands within a unitiza- 

tion agreement must either show that he has entered into 
an agreement with the unit operator or give "satisfactory 
reasons for the failure to enter into such agreement" and, if 
the latter is acceptable, "he will be permitted to operate 
independently but will be required to conform to the terms and 
provisions of the agreement."' 43 CFR 3122.3. 
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82. Where a lessee enters obligations in excess of a fixed 

percentage of gross production which "constitute a burden 
on the lease prejudicial to the interests" of the United States 
"to the extent that proper and timely development will be 
retarded, or continued Operation of the lease impaired, or 
premature abandonment of the wells caused," such obligations 
must be reduced before the lease will be renewed. 43 CFR 
S122%3% 


83. Unless it is an isolated tract, "no offer may be made for 
less than 640 acres except where the offer is accompanied 

by a showing that the lands are in an approved unit or cooperd- 

tive plan of operation or such a plan which has been approved 

as to form by the Director of the Geological Survey." 43 

CFR 3123.1(d). 


84. Offers for a lease will be rejected or action will be 

taken to cancel an existing lease in cases of collusion 
with another person "under any agreement, scheme, or plan 
which would give either, or both, a greater probability of 
successfully obtaining a lease, or‘interest therein, in any 
public drawing." 43 CFR 3123.3(a). 


85. If after making an offer for a noncompetitive lease and 

before issuance thereof the land involved becomes within 
a known geological structure of a producing oil or gas field, 
"the offer will be rejected and will afford the offeror no 
priority." 43 CFR 3123.3(c). 


86. Approval of assignment of leases is extended to inc lude 

"a transfer of the whole interest in all or any part of 
the offer" for a lease. 43 CFR 3123.5(d) and see also 3123.6 
respecting the issuance of leases to the Successors if an 
offeror dies before the lease is issued. 


87. To prevent the holder of a noncompetitive lease from 
relinquishing it and immediately filing for it again 

as the first bidder -- and to prevent general chaos in filing 

of offers on lands formerly under lease -- cancellations, 

relinquishments, and terminations are published and opportun- 

ity given for interested persons to make simultaneous filings 

subject to a drawing. 43 CFR 3123.9. 


88. 43 CFR 3124.4(a). 
89. 43 CFR 3125.1(b)(1) and (3). 
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90. 43 CFR 3125.3(d). For a reduction in royalties in Alaska 
see also 3125.3(a)(1). 


91. 43 CFR 3125.4 applicable only to oil production and pro- 
viding that failure to comply "shall be deemed a viola- 

tion" of the terms of ‘the lease. Respecting former 20-year 

leases see 43 CFR 3122.4-2(b) and 3122.4-3, The latter pro- 

vides that, if the holders of such outstanding obligations 

and the lessee are unable to agree upon a mutually fair and 

equitable reduction, any party may apply for a "hearing" after 


92. "Actual drilling operations" are defined as those 
"conducted in such a way as to be an effort which one 

seriously looking for oil or gas could be expected to make 

in that particular area, given existing knowledge of geologic 

and other pertinent facts." 43 CFR 3127.2(d). 

93. An assignment of a "separate zone or deposit or of a ; 
part of a legal subdivision will not be approved unless 

the necessity therefor is established by clear and convincing 

evidence." 43 CFR 3128.1. Assignment of a portion of the 

lands in a lease "Segregates the assigned and the retained 

portions into separate and distinct leases" but that effect 

does not occur upon an assignment of an undivided interest 

in either the entire leasehold or in any definitely described 

portion thereof. 43 CFR 3128.4. 


94. 43 CFR 3131.1(a) (coal), 3141.1 (potassium), 3151.1(a, 
(sodium), and 3181.1 (sulphur). 


95. 43 CFR 3131.1(£) as well as VI OBLMM 2.4.18 and see also 
2.4.10C regarding hearings concerning issuance of permits 
in certain instances. 


96. 43 CFR 3131.2(d) and see also 3162.1 for similar showings 
required for phosphate lease applications. 


97. 43 CFR 3131.5-3 and see also 30 USC 201-1(a). 
98. 43 CFR 3133.3. 


99. Illustrative of these provisions is 43 CFR 3133.2 regard- 
ing coal permits, stating that such a permit "will entitle 
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the permittee to the exclusive right to prospect for coal on 
the land described therein. In the exercise of this right the 
permittee shall be authorized to remove from the premises only 
such coal as may be necessary in order to determine the worka- 
bility and commercial value of the coal deposits." See also 
43 CFR 3142.2 (potassium), 3152.2 (sodium), 3161.3-2 (phos- 
phate), and 3182.2 (sulphur). 


100. 43 CFR 3134.2 (coal), 3145.1 (potassium), 3154.2 (sodium), 
and 3185.1 (sulphur). 


101. 43 CFR 3135.3. 


102. 43 CFR 3133.3 (coal), 3142.1 (potassium), 3152.1(h) 
(sodium), and 3161.33 (phosphate). 


103. 43 CFR 3133.5 (coal), 3142.5 (potassium), and 3152.4 

(sodium). The provisions of 43 CFR 3161.3-6 regarding 
phosphate permits are the same as those cited insofar as they 
cover relinquishment and automatic termination for failure to 
pay rentals. However, there is no reference to cancellation 
for default "with respect to any of the terms of stipulations" 
of the permit. Cancellation of sulphur permits is mentioned 
only obliquely in 43 CFR 3182.4. No notice procedures or 
causes for cancellation are specified. Nor is there any men- 
tion of automatic termination for failure to pay rentals or 
of voluntary relinquishment. The manual, however, contem- 
plates some of these procedures as to sulphur permits. VI 
OBLMM 2.9.27 (relinquishment) and 2.9.31 (cancellation for 
default after 30 days' notice). No’mention is made, however, 
of automatic termination, and the prospecting permit form 
does not provide for such in the event of failure to pay 
rental. Form 4-701. 


104. 43 CFR 3133.6(b) (coal), 3142.6(c) (potassium), 3152.5 
(c) (sodium), 3161.3-7(c) (phosphate), and 3182.5(c) 
(sulphur). 


105. 43 CFR 3143.1(d). 

106. 43 CFR 3132.3-3 (coal) and 3162.4 (phosphates). 

107. Notably 43 USC 1334 (a). In other instances the Secre- 
tary is "authorized" to issue oil and gas leases "under 

regulations promulgated in advance." 43 USC 1337(a). Notice 


of lease, sales, and bidding procedures are to be according 
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to "rules and regulations promulgated by the Secretary." 
43 USC 1337(£). Oddly, no reference similar to that in 43 
USC 1337(a) regarding regulations for oil and gas leases 
is found for sulphur or other types of mineral leases. 


108. _ See, e.g., 43 CFR 3380.1 (persons qualified to hold 

leases), 3381 (cooperative conservation provisions), 
3383.4 (compensatory payments), 3383.5 (suspension of opera- 
tions and production, royalty and rental relief), 3385 (assign- 
ments and transfers), 3386.1 (relinquishments), and 3387 
(regulations applicable to Section 6 leases). 


109. 30 CFR 250. As to the matter of shut-downs and can- 
cellation resulting from orders of Geological Survey 
personnel, 30 CFR 250.12(b) authorizes the supervisor to 
suspend any operation or method of operation "which endangers 
life or threatens immediate, serious, or irreparable damage 
to the leased deposits or other valuable mineral deposits." 
Under 30 CFR 250.80 the supervisor is empowered to give 30- 
day notice of default and to recommend cancellation if neces- 
sary for failure "to comply with the provisions" of the regu- 
lations. But under the latter suspensions of orders of the 
supervisor may be obtained from the Director or Secretary, 
as appropriate, upon "a determination that such suspension 
will not be detrimental to the lessor or upon the submission 
and acceptance of a bond deemed adequate to indemnify the 
lessor from the loss or damage." 30 CFR 250.81(a). The 
power tc suspend operations and recommend cancellation in 
offshore areas is thus similar to that exercised by the 
Survey regarding hard minerals. 


110. See generally 30 CFR 211 (coal-mining operating and 
safety regulations), 216 (operating and safety regula- 
tions governing the mining of coal in Alaska), 221 (oil and 
gas operating regulations), 226 (unit or cooperative agree- 
ments, oil and gas), and 231 (operating and safety regulations 
governing the mining of potash; oil shale, sodium, and phos- 
phate; sulphur; and gold, silver, or quicksilver; and other 
non-metallic minerals including silica sand). As to the power 
to shut down operations, see 211.4(f) (coal), 221.53 (oil and 
gas), and 231.32 (other minerals). In the case of the hard 
minerals, procedures are provided for a petition to resume 
operations pending disposition of an appeal from a shut-down 
order if there is no danger to life or threat of "immediate, 
serious, and irreparable damage to the mine or the deposit 
being mined, or other valuable mineral deposits." Under 30 
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CFR 221.66 it is provided that orders may be suspended by 
the Director or the Secretary, but "only upon a determina- 
tion that such suspension will be detrimental to the lessor 
or upon the submission and acceptance of a bond deemed 
adequate to indemnify the lessor from loss or damage." 

This provision would apparently include any shut-down orders 
issued under 30 CFR 221.53. 


111. 43 CFR 3210 (acquired lands leasing act) and 3220 
(reorganization act and others). See also 30 USC 
359, 60 Stat. 1097, and note 33 above. 


llla. See chapter x-3. 


112. 43 CFR 3310 (rights of way) and 3320 (acts concerning 
limited areas). The regulations concerning leasing 
of rights of way add nothing of significance to the Statute, 
30 USC 301-06. Included in the regulations applicable to 
Special areas are certain withdrawn lands, such as the Lake 
Mead Recreation Area, and others. The leasing systems there 
provided are independent of detailed Statutory guidelines. 


113. 43 CFR 3107. The Forest Service authorizes geological 

and geophysical explorations on any lands under its 
jurisdiction by granting permits designated as "license to 
enter and use the surface of the lands embraced." FSM 
2821.1 and .11. 


114. 43 CFR 3133 (coal), 3142 (potassium), 3152 (sodium), 
3161.3 (phosphate), and 318? (sulphur). The exclusive- 
ness of the right is articulated by the regulations rather 
than always by the statutes, Coal permits for more than 10,240 
acres already held in the same state are granted only after 
"public hearing" held by the BLM state supervisor. VI OBLMM 
2.4.10 C and D. Cf. 30 USC 184(a) and 43 CFR 3131.1(d), (e), 
and (f), requiring hearings on applications exceeding 46,080 . 
acres in any one state. 


115. 43 CFR 3133.6 (coal in "commercial quantities"), 3142.6 

(valuable potassium deposits), 3152.5 ("valuable sodium 
deposits), 3161.3-7 ("valuable" phosphate deposits), and 
3182.5 ("valuable" deposits of sulphur on land "chiefly valu- 
able therefor"). 


116. Except in the case of oil and gas, such leases are nor- 
mally obtained for lands known to be valuable for the 
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mineral extraction rights sought. 43 CFR 3130.0-3, 3132.1-1 
(b) (coal), 3140.0-3(2) and 3143.1(a) (3) (potassium), 3150. 
0-3(b) and 3153. 1(a) (3) (sodium) , 3160.0-3(b) and 3162.1(a) (3) 
20 ie (phosphate), and 3180.0-3(b) and 3183.3-1(a)(3) (sul- 
phur). 


117. However, the government reserves the right to authorize 
the conduct of geological and geophysical exploration 
in leased areas. 43 CFR 3387 .4-4, 


118. 43 CFR 3143.1 and 3170. Similarly for coal lands in 

addition to those in an existing lease or above the 
acreage limitation upon holdings in a Single state. 43 CFR 
3131.1(d) and 3132.1-2. 


119, See at note 115 above. Prior locators of oil shale 
are also given certain preferential rights. 30 USC 
241 and 43 CFR 3171.7. 


120. 43 CFR 3123. 


121. 43 CFR 3124 (oil and gas), 3132.4 (coal), 3143.3 

(potassium), 3153.3 (sodium), 3162 (phosphate), 3183 
(sulphur), 3190 (asphalt) and 3382.5 (oil and gas in the 
outer continental shelf.) 


122. E.g. VI OBLMM 2.4.22 (coal) and 2.1.27¢ and 2.2.14C 
(oil and gas). 


123. Bonds are invariably required (also for exploration 
notices and permits) as one means of assuring the 
responsibility of bidders, which is a form of implementation 

of the statute, 


123a. 30 USC 226-1. Noncompetitive leases not within the 
known geologic structure of a producing oil or gas 
field are to be so extended subject to the rules and regu- 
lations "in force at the expiration of the initial ,.. term 
of the lease," which freezes the ruie-making authority of 
the Secretary as to such leases, Id. 226-1l(c). Withdrawals 


been commenced. Id. 226-1(a). Court review is indirectly 
provided by requiring actions therefor to be commenced within 
90 days. Id. 226-2. 
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124. The regulations provide for 30-day notice before court 
proceedings. E.g. 43 CFR 3133.5(b). (ccal permits) and 

3132.7(a) (coal leases). However, in the case of additional- 

acreage coal leases there may be an administrative termina- 

tion. 30 USC 184 (a) (2) and 43 CFR 3132.7(b), but see 

Boesche v. Udall, 373 U.S. 472 (1963). 


125. 30 USC 183 and 188(b) as well as 43 CFR 3129.2(b), 
3133.5 (coal), 3142.5 (potassium), 3152.4 (sodium), 
3161.3-6 (phosphates), and 3182.4 (sulphur). 


126. Neither the regulations for BLM nor its manual mention 
procedures for administrative cancellation of oil and 
gas leases for cause, "e.g., erroneously issued or for breach 
of condition."" VI OBLMM 2.1.41. The regulations for the 
Geological Survey, however, contain provisions authorizing 
the supervisor to "shut down and place under seal any property 
or equipment" for failure to comply with the regulations or 
orders issued thereunder as well as "to enter upon any lease- 
hold and perform any operation that the lessee fails to per- 
form when ordered to do so in writing" and recommend cancella- 
tion of the lease and forfeiture under bond for noncompliance 
with the applicable law, lease terms, and regulations. 30 
CFR 221.53. Similar shut-down provisions are contained in the 
regulations applicable to USGS operations respecting hard 
minerals. 30 CFR 211.4(f£), (g) (coal) and 231.32 (other hard 
minerals). These regulations also contain provisions for 
imposition of liquidated damages or "administrative costs" in 
the case of oil and gas leases. 30 CFR 221.54. The regula- 
tions are silent concerning actual procedures regarding can- 
cellation of prospecting permits, but the manual includes 
them. VI OBLMM 2.4.40 (coal), 2.5.33 (potassium), 2.7.31 
(sodium), and 2.9.31 (sulphur). ‘The authorized officer may 
cancel certain coal permits or leases if, "after consulting 
with the regional mining supervisor of the Geological Sur- 
vey," he determines that the statutory conditions for a 
termination exist. VI OBLMM 2.4.33. 


127. This power of administrative cancellation was upheld in 
Boesche v. Udall, 373 U.S. 479 (1963). 


128. The departmental view is that leasing is entirely dis- 
_cretionary. E.g., Richard K. Todd, 68 1.D. 291 (1961); 
Earl J. Boehme, 62 I.D. 9 (1955). But see VI OBLMM 2.1.58A 
(styled "Adjudication of Offers") and 2.2.14C (styled “Final 
Adjudication of Lease Offer"). These provisions refer to } 
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noncompetitive and competitive oil and gas leases respectively, 
At no other point in the manual is preliminary or final action 
on a lease offer referred to as an adjudication. 


129. £E.g., Northern Pacific Ry., 62 I.D. 401 (1955) (patentee 
protesting that land leased was included in its patent); 
Ohio Oil Co. v. W. F. Kissinger, 60 1.D. 342 (1949) (mining 
claimants contesting validity of oil and gas lease); Texas Co., 
61 1.D. 367 (1954) (alleged first offeror for noncompetitive 
oil and gas lease protesting issuance of lease to another); 
Purvis v. Witt, 49 L.D. 260 (1922) (maker of rejected applica- 
tion protesting oil and gas permit); Transco Gas & Oil Corp., 
61 1.D. 85 (1952) (lease issued to junior applicant canceled 
as result of protest). For procedures upon receipt of protests 
against issuance of leases see VI OBLMM 2.2.14B (oil and gas), 
2.4.19 (coal), 2.5.20B (potassium), 2.6.13C (phosphate), 2.7.19C 
(sodium), 2.9.19B (sulphur, containing an erroneous cross- 
reference), 2.10.15B (asphalt), and 2.11.14 (native asphalt, 
bitumen, and bituminous rock). There is Statutory protection 
for bona fide purchasers in some circumstances. 30 USC 184 (h) 
and 43 CFR 3104.2. 


130. 43 CFR 3001.0-8, which, although it refers to "any per- 

son adversely affected? also provides that "all appeals 
shall be governed by the rules of practice in Parts 1840 and 1850 
of this chapter." The latter in section 1842.2 provides that 
"any party to a case who is adversely affected by a decision" may 
appeal to the Director of the Bureau of Land Management and 1844.1, 
without mentioning any party "to a case," provides that "any party 
adversely affected" may appeal to the Secretary from "a final de- 
cision of the Director, whether such final decision is on an appeal 
or is an original decision." The word "party" could be read nar- 
rowly as meaning participant "in a case" or broadly as meaning any 
person showing the requisite interest in the subject. 


131. See 43 CFR 3001.0-8 which refers to 1840 (appeals) and 
1850 (hearing procedures). The latter includes, among 
obviously inapplicable regulations respecting such things as 
grazing and possessory claims of natives of Alaska, "hearings 
on appeals involving questions of fact" and "contest and pro- 
test proceedings." Before a permit or lease is issued there 
may be no "other person claiming title to or an interest in 
such land" and thus the definition of a private contest (43 
CFR 1852.1-1) could not be met. After issuance of a lease 
a private contest could be brought, but occurrence of the 
necessary conditions is rare. Thus most objections fall in 
the category of "protests" as broadly defined in 43 CFR 1852. 
1-2. 


“33. 


132. The xcc.ght to assert third party objections under 43 

CFR i852 is broad. Although "contest" is narrowly 
defined, ''amy person" may raise "any objection" to "any 
action” in “any proceeding" before the Bureau by means of a 
protest. +> CFR 1852.1-1 and .1-2. In determining whether 
a protestanr is an "adversely affected" party under 43 CFR 
3001.0-8 am ‘indistinct line is apparently drawn between those 
who are merz:iy acting as self-appointed guardians of the 
public inrerrest and those who have an "interest in the sub- 
ject matter." The former type of protestant has been 
likened to am amicus curiae appearing "to suggest that there 
has been erzvor, and that the proceedings be stayed until fur- 
ther examingzition." Wight v. Dubois, 21 F, 693, 696 (C.C. 
Colo. 1884;. Neilson v. Champagne Mining & Milling Co., 119 
F. 123 (8th: Cir. 1902). ‘the Department has held that the 
assignor of a lease, not made party to decision vacating 
approval of «assignment, was an "adversely affected" party 
entitled to appeal. Godfrey Nordmark, 65 I.D. 299 (1958). 
See also Barcbour v. Wilson, 23 L.D. 12 (1896). To the 
effect that those without interest have no right of appeal, 
see John J. arrelly, 62 I.D. 1 (1955) (person without present 
interest in ‘isase has no right to appeal any adverse action 
relating to 1t). See also United States Steel Corp., 63 
I.D. 318 (19556); and Santa Rita Mines, 1 L.D. 579 (1883); 
Bright v. Ellknorn Mining Co., 8 L.D. 122 (1889). 


133. See ttre discussion of third-party practice in chapter 
X infre. 


134. Where zction on applications is adverse: VI OBLMM 

2.1. igws, 16B, .21A, and .23 (noncompetitive oil and 
gas lease applications), 2.4.42 (coal) , 9225.32 (potassium) , 
2.6.38 (phospmate), 2.7.33 (sodium), 2.9.32 (sulphur), and 
2.10.16 (aspimit). It is noteworthy that in the case of 
most of the mard minerals there is a general section regard- 
ing procedurass in the event of adverse action on applications. 
However, the mrovisions of the manual regarding noncompetitive 
oil and gas iteases are Scattered, and there are none at all 
with regard mo competitive oil and gas leases or leases for 
native asphai:t, bitumen, and bituminous rock. 


Where prermits or leases have been canceled: That the 
lessee of a canceled lease is a person "adversely affected" 
has never ben a matter of dispute. The regulations and 
manual are, mowever, silent regarding actual procedures when 
leases are tm be canceled administratively. 
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135. 43 CFR 3001.08 as well as VI OBLMM 2.1.43 (oil and gas), 
2.4.43 (coal), 2.5.35 (potassium), 2.6.39 (phosphate) , 

2.7.34 (sodium), 2.9, 33 (sulphur), and 2.10.33 (asphalt). 

See, e.g., Richfield Oil Corp." 62°27. pe" 265 (1955) (determina- 

tion of royalties due); General Petroleum Corp., 59 I.D. 383 

(1947) (obligation to pay rentals on unitized leases), 


136. *30 CFR 221.66 and 226.11 as well as GSM 220.2.1. 


137. 30 CFR 211.4(g) and 211.5 (coal) and 231.32 and este! 
(other hard minerals). See chapter X for uscs organiza-~- 
tion. 


1387, 30.uISc 601, 602 .611-°6120" “tn order to remove the claims 

of any prior mining locators to lands from which it is 
desired to take such materials, an elaborate notice and hearing 
procedure is provided to determine the "validity and effective- 
ness" of such claims "under this section" as to the surface 
resources and rights of way. 30 USC 613-615. For the nature 
of such hearings see chapter X-2, 


139. 43 CFR 3611.3, -4, and .5, 
140. 43 CFR 3611. 


141. VI OBLMM 4.6.22E (suspension and cancellation of con- 
tracts) and 28E (cancellation of free use permits, for 
which no mention is made of appeals or procedures therefor), 


142. 43 CFR 3612, which includes provisions respecting tke 
collection of specimens with and without a permi<«, 


143. 30 USC 601, 36 CFR 251.4, and FSM 2822. The latter 
States that "benefits and damages will be weighed to 

determine whether disposal is in the public interest" and 

permits or leases therefor must require "reasonable erosion 

control, rehabilitation of the Surface, and revegetation." 

FSM 2822.2. Small amounts of such materials may be sold at. 

appraised values, others upon competitive bidding. FSM 2822.3. 


144. For rights of way on public lands generally and the 

ground included, see chapter IX below. For statutory 
grants to materials from public lands "adjacent to the line" 
of railroads and, in Colorado and Wyoming, pipelines see 43 
USC 934 and 962. 
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CHAPTER V 


TIMBER SALES 


69. Significance. Timber from public lands, the 
source of a fourth of all the lumber production of the 
country, comes mainly from lands set aside as national 
forests although some may come from other public lands. 
Despite the importance of the public sales thereof, how- 
ever, the statutes are fragmentary, the regulations spare 
and aided by elaborate contract forms, and administration 
is concentrated in planning and post-timber sale supervision. 


1, Local preference and cooperation 


69A. "Sustained-Yield Units." Bidders for and the 
place of processing of timber from the national forests and 
Interior Department lands may be limited and localized upon 
the creation "by formal declaration" of the Secretaries of 
Agriculture or of the Interior of what Congress has called 
"sustained-yield units '' These are designed to promote ‘the 
stability of forest industries, of employment, of communi- 
ties, end of taxable forest wealth" as well as promote con- 
tinuous and ample supplies of forest products, maintenance 
of water sources and regulation of stream flow, prevention 
of soil erosion, and preservation of wildlife.l They are 
to be carved out of federally owned or administered forest 
land within the jurisdiction of the Secretary "and, in addi- 
tion thereto, land which reasonably may be expected to be 
made the subject of one or more . . Cooperative agreements 
with private landowners" and other federal and state or local 
agencies -- thus converting a sustained-yield unit into a 
“cooperative sustained-yield wit."2 They are to be created 
upon Secretarial judgment that "the maintenance of a stable 
commumity or communities is primarily dependent upon the sale 
of timber or other forest products from federally owned or 
administered forest land and . . cannot effectively be 
secured by the usual procedure in selling such timber or 
other forest products."3 Both units and agreements are 
preceded by notice and hearing of the legislative type "for 
the presentation of the advantages and disadvantages of the 
proposed action to the community or communities affected."4 
But it should be noted that, by an earlier and special stat- 
ute, such units may also be created and cooperative agreements 
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entered into for revested timberlands for the purpose, among 
others, of "contributing to the economic stability of local 
communities and industries."'5 


69B. Cooperative agreements. The cooperative agree- 


ments,are designed to provide "coordinated management" of 
private and federal timber lands. For that purpose the 
agreements limit the private cooperators as to the time, rate, 
and method of harvesting their timber as well as the terms and 
conditions other than price upon which they may sell it and 
may include "such other provisions as the Secretary believes 
necessary'’ to carry out the statute. In return the private 
cooperator is given "the privilege of purchasing without 
competitive bidding at prices not less than their appraised 
value" timber from federal land within the unit "in accordance 
with the provisions of sustained-yield management plans formu- 
lated or approved by the Secretary for the unit." These agree- 
ments are recorded locally, bind not only the assenting timber- 
land owner but also "purchasers of timber or other forest prod- 
ucts from such land," and are expressly made subject to enforce- 
ment by injunction at the hands of federal courts. 


69C. Sales of unit timber. The Secretaries are 
also authorized to sell such federal timber without competitive 
bidding, but at not less than appraised values, "to responsi- 
ble purchasers within" the communities for which the unit was 
established.’ But before any sale involving more than $500 
in stumpage value is made notice thereof must be published 
locally stating (1) the quantity and appraised value of the 
timber and (2) a time and place for a mandatory public hearing 
"if requested by the State or county "or by any other person 
deemed to have_a reasonable interest in the proposed sale or 
in its terms."” The regulations paraphrase parts of these 
provisions and implement the "hearing" requirement to the 
extent of supplying the rudiments of an advisory type hearing, 
i.e. providing for the designation of officials to conduct such 
hearings and permitting "those having a reasonable interest to 
make oral statements or to file written statements" at them. 
The official assumption that these are non-adjudicative proceed- 
ings is further illustrated by the regulation to the effect 
that "the officer holding the hearing may, in his discretion, 
permit the filing of such statements within a reasonable 
period after the close of the hearing to become part of the 
record for consideration before a decision is made."9 As 
the statute ambiguously seems to require, the "determination" 
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of the matter and "the minutes or other record of the hearing" 
are made available for public inspection. 


existing five "for the present."1l The Interior Department 
has no regulations on the subject since its special, and less 
complicated, authority of similar purport suffices for the 
important (revested) timberlands under its jurisdiction, 12 
Both departments, moreover, have other aufhority to prefer 
local bidders as will be discussed below, 13 


2. National Forests 

70. Sale authority. The national forests, approach- 
ing 200,000,000 acres in extent, are established and main- 
tained -- among other things -- not only to improve and pro- 
tect the forest but also "to furnish a continuous supply of 
timber." In furtherance of this purpose the Secretary of 
Agriculture, to whom the execution of the national forest 
laws is committed, "may" sell (not necessarily to the highest 
bidder) "dead, matured, or large growth of" trees at not less 
than his previously appraised value "in such quantities to 
each purchaser as he shall prescribe."15 The only general 
statutory limitation upon this discretion is that the timber 
must be used in the state in which grown rather than exported, 
but even then the Secretary may otherwise permit "in his dis- 
cretion."16 Competitive bidding may be avoided in the case 
of small lots, "unusual emergency," or where the successful 
bidder fails to complete the purchase;17 and, as indicated 
above, bidders may be limited by the establishment after 


local public hearing of what are called "sustained yield units" 


for the benefit of local lumbering communities, i.e. "for the 
purpose of maintaining the stability" of such communities. 18 
The Secretary's discretion to sell, or not to sell, timber is 
also buttressed by provisions -- using such terms as "multiple 
use" and "sustained yield" -- which confirm (1) that the 
national forests are to be administered for other purposes 
than timber production, i.e. outdoor recreation, range, water- 
shed, fish and wildlife, and wilderness purposes as well as 
timber production, and (2) that they shall be managed ''for 
Some or all" or "less than all" of such purposes to maintain 
the productivity of the land "and not necessarily the combina- 
tion of uses that will gave the greatest dollar return or the 
greatest unit output." 
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71. Implementation. So far as substance is concerned, 
sn€ regulations do no more than confirm and expand upon the 
variables, and consequently upon the discretion, of the 
Sorest officials in deciding to make sales. That is done by 
4 negative and general regulation providing that "each sale" 
or other use of national forest timber will be authorized 
“only after the official is satisfied" on the score of fire 
prevention, preservation of the residual growth, promotion of 
=a growth, conditions of water flows, the completeness of 
“tilization, and market conditions. 20 "Unusual emergency," 


“fe or to meet urgent public needs, or to maintain opportunity 
Sor gainful employment in the locality, or if immediate cut- 


ting is necessary because of rapid deterioration of the timber.''21 


72. Procedure. On the score of procedure, the regula- 
Sions do no more in the main than trace the necessary implica- 
sions in the statutes respecting such things as appraisal, 
marking or designating the timber, advertisements. for bids, 
awards, and payment. Supplemental regulations relate to 
time financial or other qualifications of bidders, performance 
bonds, and emergency sales. 23 They also reflect the special 
statutory provisions respecting such things as free or govern- 
ment uses of timber.24 Contracts are to be modified or can- 
celed by consent, particularly in cases of catastrophe, and 
they may be canceled by forest officials "for serious or 
comtinued violation of their terms" or if the amount of 
timber sold exceeds that authorized. 25 Government suits fc:: 
breach of contract may be brought only with the approval of 
tthe Chief of the Forest Service. 26 There is nothing here 
witich departs from conventional government contract law and 
procedure. The Forest Service Manual and Handbooks as well 
as the supplements thereto issued as "directives" or by 
subordinate forest service officials contain, for the most 
part, the minutiae of internal administration (which is be- 
yomd the scope of this study). 


72A. Disqualification of bidders. While both 


statute and regulations seem to require that timber sales be 
mace to highest bidders, there are many exceptions. The 
limitation of bidders for timber from sustained-yield units 
has been described in the first section of this chapter. 
Somewhat similar are provisions for sales limited to small 
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businesses. 28 Other bidders in other circumstances, however, 
must pass other tests. The highest bidder may not prevail in 
emergency sales "because of the emergency or in equity because 
of the investments necessarily made for logging the emergency 
sale timber."29 The high bid may be rejected because the 
bidder ‘is notoriously or habitually careless with fire, or 
has failed to comply satisfactorily -with the requirements 

of previous contracts for national rorest timber."30 Bidders 
may also be excluded if it is deemed that "monopoly, injurious 
to the public welfare, would result from the control of large 
amounts of public or of public and private timber."31 A 
bidder may also be required to make a "satisfactory showing 
of financial ability" and that he "has or can obtain equip- 
ment and supplies suitable for logging and manufacturing the 
timber and for meeting the fire precautionary terms of the 
contract." Exclusion of bidders on an even more extensive 
scale may follow if an award of contract "would result in 
removing or materially lessening opportunities for gainful 
employment to local labor; or would be against the interests 
of local users dependent upon national forest timber; or 
would cause the abandonment or prevent the establishment of 

a local industry which should furnish a desirable permanent 
market for national forest products."33 This provision is 
supported by general statutory provisions (and in effect it 
renders largely unnecessary the creation of the sustained- 
yield wits mentioned above) .? Individual bidders may be 
debarred, suspended, or made ineligible -- pursuant to gen- 
eral departmental regulations and procedures -- for any 
"breach of a sale contract by the purchaser which is of 

such serious and compelling nature as to warrant debarment 

or suspension. ''35 


72B. Post-sales administration. What the timber- 
sale statutes and regulations lack in the way of substance and 
procedure is supplied by the forest officials in the form of 
plans and contract terms. Both regulations and manual pro- 
vide for "management plans" to establish the allowable cutting, 
processing, and export of national forest timber -- to be 
followed by "an orderly program of timber sales designed to 
obtain the regular harvest of national forest timber" which 
has been "marked Se otherwise designated for cutting by a 
forest officer.'°° Sale contracts specify the stumpage rate 
at a "residual value" from which there are to be deducted 
such costs to the purchaser as those "for construction of 
roads or other developments needed by the purchaser for 


-90- 








removal of the timber."3/’ But such rates are subject to 
readjustment during the contract for changes in actual 
values, subsequent appraisals if specified in the contract, 
later changes in costs or selling values, and substantial 
loss of value due to physical deterioration of green timber; 
and there is to be a periodic redetermination of such rates 
for all sales contracts of more than five years' duration as 
weil as, “to the extent found desirable" those of shorter 
duration. The contract. forms further contain numerous 

and lengthy standard terms specifying such things as roads 
and other development facilities to be constructed and main- 
tained, operating controls, and fire precautions and fire- 
fighting obligations as well as any special conditions deemed 
necessary for the particular transaction.39 Hence post-sale 
regulation is as important as the administrative award of 

a timber sale contract, if not more so at least in some cases. 


3. Other public lands 


73. Interior Department. Not all timber-bearing 
public lands are in national forests. The Secretary of the 
Interior, in administering such other lands within his 
jurisdiction, may similarly dispose of timber or other forest 
products (as well as other surface resources) "upon the pay- 
ment of adequate compensation" after competitive bidding (or 
by negotiation in the case of small lots, public works, or 
practicality). 0 The main body of these lands is the re- 
vested lands in Oregon and California, for which there are 
more elaborate provisions for annual sales of timber by the 
Secretary ‘'at reasonable prices on a normal market" and the 
creation of sustained-yield forest units or cooperative agree- 
ments.41 The attendant regulations provide for the creation 
of both master units and subordinate or sub-units, after 
public hearing, as well as cooperative agreements. In 
"sineral districts" the Secretary is also authorized to allow 
the taking of timber for agricultural, mining, manufacturing, 
or other domestic purposes by residents or corporations. 

The regulations thereunder provide for permits to take timber 
without charge in the case of settlers, homesteaders, grazing 
and mineral lessees, mining claimants, government agencies, 
and so on.44 In the national parks, where the objectives are 
quite different, the Secretary of the Interior may sell timber 
where in his judgment timber removal is required "'to control 
the attacks of insects or diseases or otherwise conserve the 
scenery of the natural or historic objects."45 Powersite and 
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water-project lands are a special case mentioned next below. 


73A. -.Powersite and water project lands. Sales of 


timber on public lands within powersite classifications (but 
not powér projects) are handled in the usual way by the Bureau 
of Land Management, but for limited terms and, liability, 
pursuant to an unpublished Memorandum of Understanding between 
the Federal Power Commission and the Department of the Interior 
_ dated July 20, 1966. Such lands within “power projects" are 
handled pursuant to terms and conditions in powersite permits. 
There licenses are issued by the Federal Power Commission with- 
in any reservation (which includes those in national forests) 
upon a finding that it will not be inconsistent with the pur- 
pose for which a reservation has been created and subject to 
“such conditions as the Secretary of the department under 
whose supervision such reservation falls shall deem necessary 
for the adequate protection and utilization of such reserva-. 
‘tions."46 But where withdrawals lie within national forests 
(as in the case of powersite lands, flood control, and 
reservoir sites for reclamation projects) there are letters 

of understanding with the other agencies concerned to the effect 
_that the Forest Service will handle timber disposals subject 
to the consent of such agencies. 


£ 
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Notes to Chapter V 
1. 16 USC 583 and 583b. 


2. 16 USC 583-583c. Excepted are lands withdrawn for ™ 
incompatible purposes. 16 USC 583f. Only federal 
lands under the control of the Secretaries of Agriculture* 
and of the Interior are otherwise includable. 16 USC 583c, 


The term "cooperative sustained-yield unit" appears in the . 


regulations. : 


3. 16 USC 583b, which of course also authorized the 
Secretaries to define the boundaries of the communi- 
ties for whose benefit such units are created. 


4. The notice is to be published in local newspapers, 

as well as by mail to potential private cooperators, 
and must state the location of the unit, names of coopera- 
tors, duration of the proposed agreement, location and 
estimated quantity of timber involved, expected rate of 
cutting, and the time and place of public hearing if re- « 
quested. 16 USC 583d. . 


5. 43 USC 118la and 1181b and 43 CFR 5040 and 5044. See 
also § 73 at note 41 below. "Master units" on revested 
lands have been abolished. 
: 3 
6. 16 USC 583a and 583e. 


7. 16 USC 583b. 
8. 16 USC 583d. 


9. 36 CFR 221.4(b). For adjudications generally and hear- 
ings therein see chapter X. 


10. 16 USC 583d, last paragraph, and 36 CFR 221.4(c). The 
statute leaves it unclear whether the requirement 
applies to hearings (1) preceding the creation of units, 
(2) preliminary to the execution of agreements, or (3) on 
proposed sales of timber. The materials are to be kept 
open to public inspection "during the life of any coordi- 
nated plan of management or agreement entered into in conser 
quence of such determination" -- which seems to indicate 


that only the second of these was contemplated. The 
regulation solves the problem by providing for public in- 
spection in all three cases. . 
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11. FSM 2469.03, which promises reconsideration at 5-year 
intervals and notes a single cooperative unit. 


12. See ¥ 69A at note 5 above. 


13. See 4 72A below, particularly at notes 33 and 34, and 
q 73 at note 41. 


14. 16 USC 475. The Secretary may permit the use of timber 
for domestic purposes by residents, prospectors, and 
miners without charge. 16 USC 477. 


15. 16 USC 476. The trees must be marked and must be cut 
under supervision. As to price, bidders may also be 
required to add a "deposit"’ to cover the estimated cost of 
disposing of brush and other debris resulting from their cut- 
ting operations or for reforestation. 16 USC 490, 576b. They 
may also be required to finance access roads. 16 USC 535. The 


Forest Service Manual defines the term "mature" as "a condition 


which makes it desirable to cut the tree " the criteria for 
which are that a tree has reached rotation stage, decay is in- 
creasing, the tree has been damaged, it should be removed to 
permit increased development of the remaining stand, or it has 
reachedits highest value for some specific product such as a 
power pole. FSM 2403.1. 


16. -15 USC 476 and 491 as well as 36 CFR 221.3(c). For a 
quantity limitation on export of unprocessed timber from 
federal lands west of the 100th meridian during 1969-1971 un- 
less upon public hearing and finding that it is surplus to the 
needs of domestic users and processors see Pub. L. No. 90-554, 


82 Stat. 960 (1968). For Alaska see 16 USC 616 and 48 USC 421- 
423 (1958 edition). In the latter state, in addition to timber 
sales, the Secretary of the Interior may permit the use of tim- 


ber on the public lands by settlers. residents, miners, pros- 
pectors, churches, hospitals, and charitable institutions "as 
may actually be needed by such persons for such purposes" in- 
cluding firewood, fencing, buildings, and domestic purposes. 
48 USC 423 (1958 edition). 


17. 16 USC 476. 


18.. 16 USC 583-5831, particularly 583b. A public hearing 

is to be held in the case of such sales "if requested 
by the State or county where the timber is located or by any 
other person deemed to have a reasonable interest in the 
proposed sale or in its terms," the record of which is to 
be available for public inspection. Id. 583d. Private or ~ 
state lands may be included in such units through cooperative 
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‘agreements, subject to court enforcement and subject to the 


regulations of the Secretary or his deputy. Id. 583a, 583e, 
583g. 


19. 16 USC 528-531, 

20. 36 CFR 221.2 and see also 221.3 respecting management 
plans "for working circles or other practicable units 

of national forest." 

21. 36 CFR 221.9(b).. 

22. 36CER 22h 7 6-08 tel Og rls 

23. 36 CFR 221.9, .11, .14. For the "debarment"” of certain 
persons from bidding see 41 CFR 1-1.604 and subpart 

4-1.6. 

24. 36 CFR 221.26-.29. 

25; 36 CFR 223.6, 516, and>.17. 

26. 36 CFR 221.18. The Manual provides for the sparing 
use of contract provisions for Timber Sale Advisory 

Boards of Appeal to make recommendations on disputes relating 


to stumpage rates or logging boundaries. FSM 2434.13. 


27. For a statement of the "directives" system, see 36 CFR 
200.4. 


28. 36 CFR 221.8(b) and 221.10(d)- 

29. 36 CFR 221.10(a)(3). 

30. 36 CFR 221.10(a)(4). 

31. 36 CFR 221.10(a)(5). 

32. 36 CFR 221.11. 

33. 36 CFR 221.10(a)(6). 

34. Cf. 16 USC 476 requiring such timber "to be used in the 
state or territory in which such timber reservation may 

be situated, respectively, but not for export" and 616 per- 


mitting exports "if, in the judgment of the Secretary of the 
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department administering the national forests, or the public 
lands in Alaska, the supply of timber for local use will not 
be endangered thereby" and authorizing regulations to carry 
out this policy. See also note 16 above. 


35. FSM 2431.75a2 which also states that "debarment of a 

timber purchaser by the Bureau of Land Management should 
be considered as sufficient evidence to recommend similar 
action with respect to Forest Service sales." See 41 CFR 
4-1.6, which provides for hearings and appeals. For the 
latter see 7 CFR 2400.4. 


36. 36 CFR 221.3, .6, and .15 and FSM 2410. 
37. 36 CFR 221.7(a), (b), (c) and (d). 

38. 36 CFR 221.7(e) and (f). 

39. FSM 2430 and 2450. 


40. 30 USC 601-602. For a resumé of the statutory authority 
of the Secretary of the Interior respecting forest prod- 
uct disposal, see 43 CFR 5400.0-3. The Interior regulations 
are similar to those in use by the Forest Service except 
perhaps for more emphasis upon competitive bidding. 43 
CFR 5411-1 and 5421.1. There are thesame appraisal, ad- 
vertising, bidding, award, bond, payment, extensions, reap- 
praisals, and assignments. 43 CFR 5402.1 and 5432.1 through 
5445.1. Im Alaska the regulations provide for permits to 
take timber for use in that state as well as sales of timber 
for export; and in the case of such pérmits appeals may be 
taken to the Director of the Bureau of Land Management and 
thence to the Secretary. 43 CFR 5409.1 through 5409.2-8. 


41. 43 USC 1181la-1181j. 

42. 43 CFR 5040.0-3 through 5044.4. The Secretary of the 
Interior is authorized to create sustained-yield forest 

units by the same laws that give such authority to the 

Secretary of Agriculture. 16 USC 583-583i. 

43. 16 USC 604 and 607-613. 

44. 43 CFR 5461.1 through 5461.3-8. 

45, 16 USC 3 and 64. 
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) ) 46. 16 USC 796(2) and 797(e). 


47. FSM 2406.6. 
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CHAPTER VI 


FORAGE PERMITS 


74. Lands involved. The public lands include vast 
areas of grasses suitable (and indispensable) for the grazing 
of private herds of cattle and sheep. Such forage is made 
availiable on three general types of such lands: (1) Main 
grazing areas are created from the public domain and organized 
into "grazing districts" under special statutory provisions 
and administered specially for forage purposes.(2) The national 
forests also provide important forage as a subsidiary value 
to the production of timber. (3) Lastly, there is a medley 
of other public lands which may occasionally be made available 
for the forage thereon. 


1. Grazing districts 


75. Generally. The best known and most important 
statute respecting the disposition of forage on public lands 
is the Taylor Act, which is administered by the Bureau of Land 
Management in the Interior Department.to promote the "highest 
use" of public lands suitable for grazing.” In addition, aid 
to local stockmen is implicit from provisions giving them 
preferences to grazing rights -- indeed the statute commands 
that "grazing privileges recognized and acknowledged shall 
be aved sareLy safeguarded" short of title or estate in the 
lands. The Secretary is also to provide by “suitable” rules 
and regulations for cooperation with local associations of 
stockmen as well as state conservation or wildlife agencies.” 
Moreover, provision is made for local advisory boards, locally 
recommended by election; and the Secretary is also to make 
general regulations for grazing district lands in order "'to 
regulate their occupancy and use, to preserve the land and 
its resources from destruction or unnecessary injury, to 
provide for the orderly use, improvement, and development of 
the range." 


76. Implementation. The regulations definitely imple- 
ment the general thrust of the statute. They declare the 
administrative objective to be to "stabilize" the livestock 
industry dependent upon public grazing lands and to "protect" 
those livestock operations which are recognized as established 
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and continuing.” The procedural regulations, noted below, 

also stress this policy. The requirements of multiple use and 
sustained yield are also mentioned in the manual but not in the 
grazing district regulations .© In that setting the Act contemplates 
the administrative (1) creation of grazing districts, and (2) 
award of permits, e.g. licenses, to stockmen to use the range 

in those districts, and (3) the subsequent adjustment of such 
“permits” to alter, limit, or transfer the uses so authorized. 


77. Creation of districts. The Secretary of the 
Interior "is authorized, in his discretion, by order to 
establish grazing districts," additions, and modifications 
through a three-step public procedure: (1) the publication 
of 20 days' notice, (2) a "hearing" at a convenient location 
“for the attendance of State officials, and the settlers, 
residents, and livestock owners of the vicinity," and (3) 
the lapse of 90 days after notice of such hearing and 20 
days after such hearing.’ The "hearing" is not a trial, merely 
an airing of views much as a Congressional hearing. In the 
days when the first districts were being established, these 
meetings were sometimes turbulent. ® There are no regulations 
respecting proceduges for the creation or modification of 
grazing districts. However, the regulations assume the 
existence of "units" within districts and the manual stresses 
the importance of “proper placing of unit boundaries" because 
"these lines define the area and ex.compass the livestock 
operations to be ad junlcates and establish the land pattern 
for longterm management." 


78. Grazing permits. The Secretary of the Interior 
is authorized to issue permits to graze livestock on such 
grazing districts "to such bona fide settlers, residents, and 
other stock owners as under his rules and regulations are 
entitled to participate in the use of the range, upon the 
payment annually of reasonable fees." The term of these 
permits may not exceed ten years, with preference given 
those within or near a district who are landowners engaged 
in the livestock business, bona fide occupants or settlers, 
or owners of water or such water rights ''as may be necessary 
to permit the proper use of lands, water or water rights owned, 
occupied, or leased by them."1l The Secretary is also author- 
ized to "specify from time to time numbers of stock and seasons 
of use" and to fix permit fees "in each case" from time to 
time, taking into account "the extent to which such districts 
yield public benefits over and above those accruing to the 
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users of the forage resources for livestock purposes." 
Supplemental permits may be issued for the construction of 
fences, wells, reservoirs, and other improvements "neces- 


¢ 3 
sary to the care and management of the permitted livestock." : 


79. Entitlement and references. Here again the 
regulations emphasize the policy of stabilization and pro- 
‘tection, mentioned above, as well as implement the procedural 


phases of the statute. Since the public range may be seasonal, 
those seeking grazing permits or renewals must show "bossession 


or control of sufficient private land or water to insure a 
-year-round operation," i,e., "an established, permanent, and 
continuing livestock operation."14 Since the public range 
is generally insufficient to supply all claimants, there are 
elaborate regulations respecting preferences and priorities, 
which are dependent upon the history, use, and location of 
the private "base" property.15 While these elements of): 
course require administrative adjudication and leave room 
for judgment at least in odd cases, they nevertheless pro- 
vide for some degree of "equitable apportionment" and narrow 
discretion in ordinary cases, e.g. in stating the order of 
preference as being (1) first, applicants for free use of 


range for livestock "whose products are consumed or whose work 


is directly and exclusively used by the family of the appli- 
cant," (2) secondly, applicants whose private land and water 
not only require the use of federal range but have previously 
been dependent thereon, and (3) lastly applicants whose pri- 
vate land and water are so situated and of such character 
that they "can properly be used" as a base for an economic 
livestock operation utilizing the forage resources of the 
federal range.16 Finally, there is a prohibition of readju- 
dication, after three years, of the base property qualifica- 
tions or as to livestock numbers or seasons of use of the 
federal range. 


80. Advisory boards. However, once the districts are 
established, the heart of the Act lies in the provisions for 
issuance or renewal of permits. Here, in addition to the 
preference rights already mentioned, the administrative 
System contemplated by the Act accords an important place 
to interested private persons. In that respect the emphasis 
of the Act is upon "an advisory board of local stockmen in 
each such district, the members of which shall be known as 
grazing district advisers," of 5 to 12 members recommended 
by the users of the range in the district through an election 
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“conducted under rules and regulations prescribed by the 
Secretary''18 Plus a wildlife representative the Secretary 
may select. Each board is to meet at least once annually 
at a time or times to be fixed by the Secretary or his 
local representative, offer advice or make recommendations 
on each application for a grazing permit within its dis- e 
trict, and do the same concerning rules and regulations 
under the Act generally, the seasons of use and carrying 
capacity of the range, and any other matters affecting ad- 
ministration within the district -- the: Act affirmatively 
requiring the Secretary, except in emergencies, to request 
the advisory board's advice in advance of the promulgation 
of any regulations affecting the district.19 


81. Grant of permits. In providing for notices of 
meetings of the advisory board, the Act contemplates in 
each district an "officer to whom the Secretary may delegate 
the function of issuing grazing permits."20 The statute re- 
quires the Secretary to "provide by appropriate rules and 
regulations for local hearings on appeals from the decisions 
of the administrative officer in charge in a manner similar 
to the procedure in the land department."21 Upon these statu- 


regulations provide a standard three-phase procedure -- (1) 


to the Director of the Bureau of Land Management and the 
Secretary of the Interior.2la 


82. Incidental and post-permit determinations. In 
addition to the granting of licenses or permits and the can- 
cellation thereof,22 the course of administration requires 
determinations as to base properties (qualifications, trans- 
fers, etc.), grazing capacity and seasonal use, allotments 
of range areas, fencing requirements, variations in fees, ap- 
proval of agreements respecting individual grazing privileges 
or for improvements, conservation programs and work plans, 
and consideration of recommendations of stockmen's associa- 
tions as well as proposed general regulations or "special 
rules."23 In addition to the local advisory boards, the 
federal officials charged with the initial or local handling 
of this business are a District Manager (hereinafter Manager) 
and a State Director, the latter being the Bureau of Land 
Management representative or supervising officer for the 


-101- 








state in which the range lies .24 The regulations contain 
explicit directions as to how these boards and officials 
shall operate. Of primary importance, once a permit is is- 
sued, are various adjustments and extensive and intensive 
post-licensing supervision described below in q 87. 


83. Procedural pattern. The handling of applica- 
tions for grazing permits is typical of the procedure gen- 
erally.25 Such applications are to be presented first to 
the district advisory board for advice and recommendation 
which, if approved by the Manager, is followed by a notice 
to the applicant "which notice may be the fee billing" and 
impliedly constitutes a final decision.26 if either the 
board's or Manager's reaction is adverse, a notice thereof 
with reasons is sent to the applicant, who may then protest 
it to the advisory board in person at a "protest meeting" or 
in writing, whereupon the board is to reconsider the matter 
and make a "final" recommendation.27 [¢ the latter is favor- 
able and the Manager approves, the applicant (now protestant) 
is notified (which notice again may be the fee billing); but 
if the board's recommendation is adverse and the Manager ap- 
proves, again a notice with reasons is sent to the applicant 
which notice constitutes the Manager's "final" decision for 
purposes of appeal? It may be stressed again, however, 
that the grant of a permit still teaves the permittee subject 
to post-licensing supervision and adjustments as noted in q 87 
be Low. 


84. Third-party interests. Third parties may be af- 
A 


fected by even favorable recommendations or decisions. 
Single sentence in the regulations cryptically states that 
the Manager "may" also give notice to "any other applicant" 
or applicants "who may be directly affected by the adoption 


Such notice. But other interested or affected parties may 
net happen to be applicants, e.g. other licensees or users 
for other purposes. The general problem of third-party 
Practice is discussed in chapter X below. 


85. Hearings and appeals. After the "final" decision 


of the Manager, an unsuccessful applicant may then in the fol- 
lowing order (1) “appeal to an Examiner," (2) procure a deci- 
Sion from or take an administrative appeal to the Director of 
the Bureau of Land Management, or (3) appeal from the Direc- 

tor's decision to the Secretary of the Interior -- all as set 
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forth separately hereinafter ,30 Unless specially ordered, 
adverse decisions are Suspended during such appeals. 


86. Rule making. The regulations Say little about 
rule making generally... District advisory boards are au- 
thorized, as noted above, to advise or make recommendations 
respecting "proper rules of fair range practice" as well as 
"special rules."32 The Statute is the more specific in this 
regard. It commands each board to "make recommendations 
concerning rules and regulations for the administration" of 
the Act and directs that, "except in a case where in the 


the context of this statute is thus somewhat unique. The 
subject is further discussed in chapter XI below. 


87. Manual and a reements. However, beyond the for- 
malities expressed in the regulations and outlined above, 
the more precise nature of the administrative operation is 
better indicated in the manual.34 The latter supplements 
both statute and regulations in numberless details, combines 
professional range management techniques with them, and de- 
scribes a system which -- while within the confines of the 
skeletal statute and the regulations -- presents a different 
personality so to speak. The necessity for consideration 
of the economics of the livestock industry, both as to indi- 
vidual permittees and local communities, is stressed .35 The 
complexity of the licensing issues and procedures is indi- 


property qualifications, grazing capacity rating, production 
potential, apportionment, adjustments), the sequence of a 


property priority, qualifications, etc.; and the designation 
of individual or group allotments after setting up a "plan 

of management"), and the possible items for consideration in 
a decision (e.g. maximum base property qualification, total 
demand for forage, grazing capacity, allowable season of use, 
number or class of livestock permissible, exchanges of use 
allowance, adjustments, designations of allotment, Suspension 
of privileges pending development of increased forage, planned 
range rehabilitation, schedule of adjustments to be imposed, 
and effective dates) .36 Long and short-term "adjustments" in 
allowed grazing privileges demonstrate the continuing nature 
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of the licensing process here.3/7. Group, allotments of the 
range are favored for their flexibility, while individual / 
allotments are deemed to "work best" where ‘the range is uni- 

form or there is a significant amount of private land inter- 

mixed .38° However, the history of administration has been a 


progression from regulation by licensing to regulation by ae 


“controlled agreement, which is an elaborate blueprint or 
"framework" with enormously detailed instructions .39 Such 
agreements may replace or be attached as a Stipulation to 


term permits, are issued for unlimited periods until changed os 


or fnodified for changed conditions, are the basic document 
detailing the user's grazing privileges and epererien, and 
in the long run are expected to replace term permits. 

In such a program the cooperation and assistance of the 
range users are of course indispensable and hence are so- 
licited "once a pos ape plan is selected for deve lopment 
and implementation."41 


s 


2. National forests 

88. “Generally. The Statutory provisions respecting 
grazing in the national forests, though brief, are similar 
to those of the Taylor Act except of course that there is 
no necessity for districting since the national forests (and 
their administrative subdivisions) are themselves "districts." 
The Secretary of Agriculture "in regulating grazing on the 
mational forests and other lands administered by him in con- 
nection therewith" is authorized "upon such terms and condi- 
tions as he may deem proper" to issue grazing permits for 
periods not exceeding ten years.42 To provide national forest 
S8razing permittees means for the expression of their recommen- 
dations concerning management and administration, whenever a 
majority of the permittees in a national forest or administra- 
tive subdivision thereof so petition the Secretary there is 
to be a local grazing advisory board composed of 3 to 12 per- 
mittees in the area "constituted and elected under rules and 
regulations" approved by the Secretary of Agriculture plus a 
wildlife representative appointed by the state game commis- 
sion "to advise on wildlife problems."43 These boards (1) 
are to be "recognized" as representing the grazing permittees 
of the area, (2) meet at least annually, (3) give advice and 
make recommendations, at the request of any party affected or 
of the Secretary, respecting any matter pertaining to the 
modification, "denial of a renewal" of, or reduction in a 
grazing permit as well as the establishment or modification 
of an individual or community allotment, (4) may make recom- 


-104- 


mendations as to Proposed regulations, and (5) may recommend 
regulations or "instructions" in patters affecting the admin- 
istration of grazing in the area.44 t[¢ the Secretary or his 
representative overrules or modifies board recommendations 

as to particular permits or individual or community allotments, 
he must commmicate his reasons in writing to the board; and 
the same is true of like action where, as commanded by the 
Statute, the Secretary gives 30. days' notice to a board as to 
a proposed regulation “which in his judgment would substan- 


89. . Implementation. The Forest Service regulations 
barely implement that skeletal Statute. Permits "may" be 
issued to persons "who own the livestock to be grazed and 
such base ranch property as the Chief, Forest Service, may 
require"; and they may be renewed, the holder having first 
priority for its renewal. Grazing agreements may also be 
entered into with cooperative grazing associations, with 


_which the Service is authorized to cooperate and which it may 


assist. There is mention of the usual elements of a graz- 
ing permit system, e.g. allotments, temporary permits, fees, 
and range improvements .48 However, the regulations are es- 
sentially delegations of legislative authority to the Forest 
Service officials. Thus, "the Chief, Forest Service, shall 
Prescribe the provisions and requirements under which term 
permits may be. issued, renewed, and administered"! including 
such things as eligibility criteria, commensurability require- 
ments (relation of base property to grazing area), transfers, 
non-use for periods, and area limits.49 Much of the regu- 
lations deals with the creation, recognition, and termination 
of the local advisory boards for each forest "or administra- 
tive subdivision thereof" -- which "may consider the com- 
plaints and appeals of the grazing permittee for the area it 
represents and may make recommendations thereon" but "an 
appeal taken under this paragraph shall not be construed as 

a waiver of any right to an appeal" to higher authority in 
the regular course ,29 Nothing is stated in the regulations, 
and very little even in the manual, as to the concern of forest 
officials with protection and production of timber, with which 
extensive grazing would inevitably conflict.20a 


90. Manualized policy. Except for cooperation with 
local livestock associations and the creation and termination 
of local advisory boards, no Step-by-step procedure for the 
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handling of applications or other business is even suggested 
in the published regulations. The Forest Service Manual, 
though verbose and general, manages to state some policy 
considerations interlarded with a few indications of the pro- 
cedures. Thus the general objectives and policies of the 
Forest Service are to provide leadership, harmonize inter= 
related uses, promote the stability of family ranches in- 


volved, and influence conservation on associated private 


lands; to develop the range, provide reasonable tenure of 
permittees, and correlate forest range with dependent private 


lands; and to coordinate uses for multiple development includ- 


ing recreation, watersheds, wildlife, minerals, and fire and 
disease control.5l There is emphasis on field studies, plan- 
ning, and range supervision (management) .52 Grazing units 
(range allotments) are established.53 Cooperation between 
officials and private interests is emphasized, particularly 


in the matter of planning and the use of allotments .- Graz- 
ing privileges are dispensed either directly to the individual 
operating rancher or to local livestock associations. Indi- 


viduals may obtain either term (10-year) permits or temporary 
permits, the former to owners of "base ranch property and the 
livestock" and the latter for short or "transitory" uses. 
Applications for permits must be made on "the appropriate 
form'' and notice is given permit holders of the need to file 
for renewals or annual validations, giving detailed informa- 
tion, and supplemental information may be required by the 
Forest Supervisor.’ In case of disapproval the applicant 
is notified by letter, stating reasons, and "a personal con- 
ference will be held with the applicant when deemed neces- 
sary."58 Notice of the grant of permits is informal but the 
permit itself is a formidable document containing standard 
and special provisions and requirements .-? Once granted, 
permits are subject to policing and suspension or termina- 
tion, the latter not only for violations but also for such 
things as unapproved nonuse of the range, for conservation 
purposes, or "when it is in the public interest to use the 
range for another kind of use, or with another kind of live- 
stock.'"60 Moreover, during the life of a permit, it may be 
"adjusted'' downward respecting the numbers of livestock or 
periods of use -- but only after such reduction has been 
“thoroughly discussed with the permittee," upon a year's 


notice, and "ordinarily, not more than a 20-percent reduc- 


tion will be scheduled in any one year thereafter to give 
the permittee ample time to adjust his livestock opera- 
tions."©1 In such cases appeals are mentioned only in con- 
nection with the discretionary grant or denial of "stays of 
adjustment" where formal appeals to higher administrative 
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authority are taken .°2 


3. Other public lands 


91. BLM lands outside grazing districts. The Taylor 
Act also authorizes the Secretary of the Interior to lease 
"upon such terms and conditions as the Secretary may pre- 
scribe" vacant, unappropriated, and unreserved lands outside 
grazing districts -- again giving preference to owners, home- 


. Steaders, lessees, or other lawful occupants of contiguous 


lands "to the extent necessary to permit proper use of such 
contiguous lands."63 The Secretary of the Interior is also 
authorized "in his discretion" to lease for grazing any of 
the revested road or railroad grant lands in California and 
Oregon "which may be so used without interfering with the 
production of timber."64 With respect to both of those 
types of land -- the public domain lands outside grazing 
districts and the revested lands -- a single set of regula- 
tions suffices. It is similar to the regulations respect- 
ing grazing district lands except that (1) there is no men- 
tion of advisory boards, which much simplifies administra- 
tion, (2) multiple use factors are more important because 
of the locations of these lands, and (3) the statutory pri- 
macy of timber production on the revested lands is of course 
recognized. 


92. Alaska. A special statute for Alaska is much 
like the Taylor Grazing Act in that it provides for the crea- 
tion of grazing districts, authorizes grazing leases, and 
assures a formal hearing -- but not for advisory boards and 
with a declaration that the use of public lands in Alaska 
for grazing shall be "subordinated" to their use, develop- 
ment, or protection for mineral, timber, water, agricultural, 
and such other resources "as may be of greater benefit to 
the public."66 The regulations implement the Act according- 
ly .6 Similar, but without rights of formal hearing, are the 
Statute and regulations respecting the grazing of reindeer 
by Eskimos and other natives of Alaska incident to the de- 
velopment, promotion, and management of the reindeer industry 
by the Secretary in order to provide natives of Alaska a 
complete and self-sustaining economy and to encourage and 
develop their activity and responsibility in all branches of 
that industry. 


93. Parks and recreation areas. Still another va- 
riety of public land utilized for grazing under the adminis- 
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tration of the Secretary of the Interior is that in the na- ee Notes to Chapter VI 

tional parks, monuments, and reservations "when in’ his judg- ) . ) i 
ment such use is not detrimental to the primary purpose for of wees 4 : 
which such park, monument, or reservation was created, "69 1. 43 USC 315 et seq. Alaska is expressly exempted by that 


Statute, but provided for in another statute. 48 US@s 
471-4710 (1958 edition) as amended by Pub. L. No. 90-403, Ba 
* 82 Stat. 358 (1968), and 43 CFR 4130. The Alaska’statute 
provides, but without advisory boards, for much the same: 
basic pattern of administration as used under the Taylor 
une Act. For reindeer grazing-and authority to issue permits 
therefor see 48 USC 250-250n (1958 edition) and 43 CFR 


The regulations barely mention grazing "under a valid Jease, 
contract, or special use permit."/0 [rt is also possible to 


obtain Similar permission for grazing on national recreation ow 
areas. 70a 


94. Other lands and agencies. Other agencies may 
exercise incidental authority to permit grazing on lands 


committed to their jurisdiction for some other primary pur- 4132. 

pose. The Taylor Act contemplates that lands withdrawn ‘ 

or reserved for other purposes may be included in grazing 2. 43 USC 315b. Permittees also have a Statutory right to 
districts with the approval of the head of the department ; compensation from their successors in the amount of the 
having jurisdiction thereof; and the Secretary of the Inter- value of improvements they place on the range. 43 USC 315c 
ior is authorized to cooperate with an other department in ’ and 43 CFR 4115.2-5. The transfer of their private "base" 
carrying out the purposes of the eh Grazing in reclama- properties carries with it certain rights in the transferee 


to the accompanying permit. 43 CFR 4111.1-2 and bictare 

ee ere Bee cay withheld from, ates Dinard #t eed) pverarsaperdGty ae ber oe eee 
or, settlers. The Federal Power Act ra wi 

permits the "reopening" ae powersite lands to lipeReion, “ for the loss of grazing privileges due to the withdrawal of 


entry, or selection" for such purpose or purposes and under ’ peer neeemer: stomece ct cecuecccenes beer neemear tees Ere 
such restrictions as the Commission ma determine subj andy tages eet tee) erage ae ras See iteece ae 
y PAIRS ) ) range lands are subject to withdrawal and classification for 


to reservation of the right of the United States to repossess : 
the use for Power Act purposes, and the Commission has au- 

thorized the Interior Department to utilize such lands for 

grazing until and except as power projects are authorized.73 


re uses or dispositions other than grazing without compensation. 
43 USC 315f and 1171 and 43 CFR 4111.4-3(£). - 


The Atomic Energy Commission has Power to lease and dispose of A+ puts USC ca 15h 

Property, but by unpublished Memorandum of Understanding of 

April 10, 1950, AEC agreed that BLM should handle grazing per- tee BAUS Bi Savendis 1507s 

mits on certain lands until the latter are needed by AEC.75 CFR Shi 

Leases for "agricultural or grazing purposes" are only indi- 3° gis 1 ae ae heals AGL ee 
rectly ueccdni zed as among the powers of the Secretary of 

peéinae” 6. BLMM 4112.11 and see also 4110.02, 4111.31A, 4112.15A2, 


and 4112.16A and B. This factor is stressed in the regu- 
lations proper applicable to grazing permits outside grazing 
districts. 33 FR 11516. For wildlife considerations see 
BLMM 4111.31D. See, however, 43 CFR 2410 on classification gen- 
erally. 
7. 43 USC 315. Four weeks' notice must also be given of an 
exchange of grazing district lands. 43 USC 315g(d). 


8. Calef, Private Grazing and Public Lands, 57-58 (1960). 


9. For the abolition of grazing districts see Public. Land 
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Order 2590 of Jan. 17, 1962 (27 FR 695) abolishing Oregon \ 
District No. 7. No other abolition orders, indexed as such, : 
appear in the 1960's. There are, however, numerous modifica- 
tions of existing districts. 


10. BLMM 4111.32B2. 
ll. 43 USC 315b. 


12. 43 USC 315b. During periods of range depletion due to 
drought, disease, or other natural causes, the Secre- 
tary may remit, reduce, refund in whole or part, or authorize 
postponement of payment of grazing fees. Id. The Secretary 
is commanded to permit "free grazing use of livestock kept 
for domestic purposes."' 43 USC 315d. There is provision in 
the regulations for local rating of the grazing capacity of 
each unit or area in a grazing district, classification of 
each for the proper seasons of use and the maximum period of 
time for which any permittee will be allowed to use the fed- 
eral range during any one year, and allowance of grazing for 
wildlife. 43 CFR 4111.3-1(a) and (b). There are also provi- 
sions for increases in grazing capacity when conditions war- ee 
rant. 43 CFR 4111.4-2. Reductions are applied in a stated 


order of priority. 43 CFR 4111.4-3. Division or allotment ) 

of separate range areas among permittees "will be made when a 
conditions warrant'' or by approved agreement. 43 CFR 4111. 
3-2(c). 


13. 43 USC 3l15c. 


14. 43 CFR 4110.0-2, 4110.0-5(k) and (1), 4111.3-1(c) and 
(d), and 4115.2-1l(e)(1). 


15. 43 CFR 4110.0-5(k) and (1). There are provisions for 
the local establishment of minimum base property re- 
quirements "taking into consideration the availability of 
base properties for proper use with and their relative de- 
pendence upon Federal range, land and water conditions, and 
other factors affecting livestock operations in the area 
according to customary use and best practices for good range 
management ."" 43 CFR 4111.2-1(a) and 4111.3-2(a). Provisions 
respecting the preservation and continued use of base prop- 
erty and grazing privileges are important terms of permits. 
43 CFR 4115.2-1(e). All of these things become key factual 
factors in licensing and post-license supervision as indi- 
cated later in the text. ) 


-110- | 


16. 43 CFR 4110.0-5(k), (1), (0), (p), and (r), and 4111, 

3-1(d). See BLMM 4111.31E (order of preferences), 
4111.31G (equitable apportionment), 4111.42B4b (priorities 
of use for property dependent by location), 4115.21A7 (tem- 
porary permits for excess forage, presumably without regard 
to preferences), 


17. 43 CFR 4115.2-1(e)(13). 


18. 43 USC 3l50-l(a). The Secretary is, however, to make 

the formal appointments of grazing district advisers, 
who are to take an oath of office and are subject to removal 
"for the good of the service." Id. The regulations supply 
much detail respecting the establishment, selection, and 
meetings of the boards as well as local associations of stock- 
men and, in addition, provide for state advisory boards and 
a National Advisory Board Council. 43 CFR 4114. 


19. 43 USC 3150-1(b). For a listing of the functions and 
duties of district advisory boards, see 43 CFR 4114.1-5. 


20. 43 USC 3150-1(b). The manual states that the "district 

manager" has "full authority and responsibility." BLMM 
4110.04. But he is to "work closely" with the State Director. 
4111.32A2. Some actions must have the latter's approval. 
4111.32A3b ("adjustments of permits"), 4111.32C2 (elimina- 
tions of seasons of use), 4111.32Elb(1) (changes in base prop- 
erty requirement), 4111.3212b (unit adjudication proposals), 
4111.3214b (effective decisions despite pendency of appeals), 
4112.15A3 and see 4112.15D (leadership and guidance respect- 
ing allotment management plans). An "area manager" is men- 
tioned in connection with allotment management plans. 4112. 
15A3. For delegations of authority see 44 206 et seq. in 
chapter XII. For BLM organization see {| 133c. 


21. 43 USC 315h. 
Bia 43 CFR 4115.2-1(a)-(c) and -3 and see 44 83 and 85 below. 


22. Although the statute says nothing about the cancellation 
or relinquishment of grazing privileges, the regulations 
provide therefor at some length and establish an informal 
show-cause procedure. 43 CFR 4115.2-1(d). For relinquish- 
ments, stated in terms of the transfer of private "base" prop- 
erty, see 43 CFR 4115.2-2. Licenses and permits may be sus- 
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pended, reduced, ’or revoked, or renewal thereof denied for 

a "clearly established" violation of the terms or condi- 
tions of the license or permit, or for‘a violation of the 
act or any regulation or any special rule. 43 CFR 4113.1. 
All licenses and permits are subject ta.terms and conditions 
which include provisions for reduction, termination, or can- 
cellation in the event of disuse or loss of base property or 
failure to fence or contribute to the Cost of fencing when 
required to do so. 43 CFR 4115.2-1l(e). 


75%, A list of these functions in connection with advisory 


boards is given at 43 CFR 4114.5. 


24. 43 CFR 4110.0-5. The State Director approves qualifi- 
cations of associations and corporations to apply for 
grazing permits, appoints and performs other functions re- 
Specting the organization of advisory boards as well as 
functions in connection with state advisory boards and local 
stockmen 's associations, requests permittees to join in pre- 
paring fire plans, and recommends special rules. 43 CFR 
“4111.1-1(b) and (c), 4112.3-2(d), 4114, and 4115.2-4. 


25. BLMM 4115.21Al. The regulations do not mention board 

action respecting such things as allotments, minor 
changes in individual grazing seasons, and the issuance of 
non-renewable non-preference temporary licenses. 43 CFR 
4111.3-2(c), 4115.2-1(g), 4115.2-1(1i). 


26. 43 CFR 4115.2-1(a)(1), (2), and (4), and (b). 


27. 43 CFR 4115.2-1(a)(4) and (b). A Manager's adverse 

reaction to an application which the board has recom- 
mended is called a "prospective" adverse decision, appar- 
ently because his "final" decision does not come until after 
the protest procedure. 


28. 43 CFR 4115.2-1 (b) and (c). 

29. 43 CFR 4115.2-1(a)(4). 

30. 43 CFR 4115.2-3. For proceedings before an examiner, 
and for appeals proper to the Director or Secretary, 

see chapter X below. The manual states that time limits 

"will be strictly adhered to." BLMM 4115.23F. 
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~l. 43 CFR 1853.6 and .7 and BLMM 4111.3214b. The latter 
: also states that "when placing a decision in full force 
anc effect the district manager should include in his notice 


22. Special rules are variations of the general regulations 
. made necessary by "local conditions," supported by a 
Factual Showing," approved by the Director of the Bureau of 
Land Management, and published in the Federal Register, 43 
C¥R 4115.2-4 and BLMM 4115.24. Presumably "special" here 
méans what would be called "local" in the language of legis- 
«@tlon generally. Note that these are not codified in CFR. 


33. 43 USC 3150-1(b). h 


35. BLMM 4111.32¢2. 
36. BLMM 4111.32A3 and 4 and 4111.32T4a. 


37. BLMM 4111.4 and see 4112.11 (respecting adjustments 95-. 


BLYM 4111.42 (increases), 43 CFR 4111.4-3 and BLMM 4111.43 
(resuctions). 


38. BLMM 4112.13 and see 4115.21lA4a. 


Sey BLMM 4112.15, .16, and .17; 4113.11a: and se 411 ; 
4111.32C3; and 4111.32F3.” : © S111. 32A4d ; 


40. BLMM 4112.15B4 and see 4115.21A4a. Some flexibility on 

the part of the range user is promised. BLMM 4112.15c3a 
an¢ 4112.17A. For the deficiency in public information on 
this score see 4 21] in chapter XII. - 
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41. BLMM 4112.15B6. 


42. 16 DSC 5801. Im addition to the national forests, some 
forr million acres of lands remaining from the acquisi- 

tion of submarginal lands under the Bankhead-Jones Farm Tenant 

Act of 1937 have been designated by the Secretary of Agricul- 


ture as National Grasslands administered by the Forest Service. 


7 USC 1610-1012 and see 36 CFR 213.3 adopting Forest Service 
reguiations. 


43. 16 USC 580k(a)(1), (2), and (3). 
44. 16 USC 580k(a) (1) and (4), (b), and (c). 

45. 16 USC 580k(b) and (c). 

46. 36 CFR 231.3(d)(1). 

47. 36 CFR 231.3(d)(8) and 231.7, and see also 231.8. 


48. 36 CFR 231.2(b), 231.3(d)(2), 231.5, 231.9. There are 

als@ special provisions for livestock used in dude 
ranching. for domestic purposes, by campers, etc. 36 CFR 
231.3(d) (4) and (6). 


49. 36 CFR 231.3(d)(1). 


50. 36 CFR 231.10 and particularly 236.10(c)(6). Appeals in 
the regular course are discussed in chapter X-3 below. 
50S pa CeeemoM er00 pe 205.02, and 2405.11. 


51. ..gF Sp 2202; 2203; and 2205. 
52. FSM 2212, 2214, 2221, 2222 and 2223. 


53. FSM. 2210.3 and 2211. 


54. FSM 2223.5. "The range management plan is considered 

an imtegral part of the general provisions and require- 
ments for holding a grazing permit ... and thus should be 
developed im consultation with the grazing permittee." FSM 
2214.03. 


55. Grazimg agreements with local livestock associations, 
, incomporated under state law, are designed to secure the 
participation of local interests in administration; to give 


them administrative responsibilities such as annual allocations, 
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granting nonuse, and meeting qualifications; and generally 
to coordinate the use of national forest lands "with other 
associated lands" in private ownership. FSM 2233 and 2237, 
particularly 2233.13 and 2237.02, paragraphs 1 and 3 as well 
as 2237.32. "Good correlation of private and public land 
management planning for all the lands to be regulated by the 
association will be a key step toward the broad purposes and 
goals for which cooperative grazing associations are recog- 
nized."' FSM 2237.11. For those objectives each association, 
to be recognized, must have an approved range management 
plan, agreement, and rules of management. FSM 2237.11 and 
2237.2. The manual includes samples of acceptable articles 
of incorporation, bylaws, grazing agreement with the United 
States, and rules of management, FSM 2237.53. However, the 
"basic responsibilities and authorities" of the Forest Serv- 
ice officials are not deemed assigned or delegated to asso- 


- ciations; and the Service "has the right to unilaterally en- 


force" its regulations and policies including "those pertain- 
ing to control of unauthorized use and livestock trespass." 
FSM 2233.13. 


56. FSM 2231 and 2231.2, 2232 and 2232.02. Another type of 

permit is that issued in connection with the exchange of 
uses between private and public land. FSM 2234. Other per- 
mits are those for packers and saddle stock, free permits to 
adjacent landowners for their domestic use, and crossing per- 
mits. FSM 2233.2, 2234.2 and 2234.3. Economies of size are 
recognized. FSM 2231.74. Changes of ownership are given some 
protection. FSM 2231.9. Certain priorities are stated. FSM 
2231.31. Permits are granted only to actual operators of 
ranches. FSM 2231.2la. For citizenship qualifications see 
FSM 2231.1 and compare FSM 2232.5.1. 


57. FSM 2235 and 2235.3. 
58. FSM 2235.62. 
59. FSM 2235.5 and 2236. 


60. FSM 2231.5 and 2239. If an applicant does not accept. 

the permit tendered, “the Supervisor will close the case," 
the applicant will be informed with reasons, and the reasons 
"will be recorded on the application and on the card record 
where applicable."' FSM 2235.63. FSM 2239.7 states that, "if 
a decision to revoke or suspend a grazing permit is appealed 
under Secretary's Regulation (36 CFR 211.20-211.37), a stay 
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he 


Of action will be made pending the settlement of the appeal." 
Where a permittee desires not to use the range for good rea- 
sons, he must procure permission, FSM 2231.6. Errors in 
permits may be corrected but erroneously issued permits "may 
be continued if correction of the error would have a serious 
effect on the, permittee's business." FSM 2231.93. 


61. FSM 2231.52, which also states that, in extreme emergen- 
cies, "the Forest Supervisor may withhold validation of 

a permit or require that livestock be removed from the range." 

See also FSM 2231.53. 


62. FSM 2231.58. 
63. 43 USC 315m. 
64. 43 USC 1181(d). 


65. 43 CFR 4120 as revised by 33 FR 11516. For the multiple 
» use factor see therein 4122.1-lland 4122.1-3. For the 
primacy of timber development see 4120.1(b). 


66. 48 USC 471-471lo (1958 edition) and Pub. L. No. 90-403, 

82 Stat. 358 (1968). Other differences are that a pref- 
erence is stated for "natives" (47le), and "any Eskimo or 
other native or half-breed" may be granted a permit or lease 
without charge and with specific right of review including a 
hearing (4711-471m). By filing an application for a hearing 
any "lessee of or applicant for" grazing privileges may pro- 
cure an administrative review "as nearly as may be in accord- 
ance with the rules of practice then applicable to applications 
to contest entries under the public land law'' (471m). The 1968 
amendments provided for hearings in establishing or altering 
a district, extended the permissible term of lease, proclaimed 
a right to negotiate renewals, and forbade the Secretary to 
take action "which will adversely affect rights under any 
lease ... until notifying the holder ... that such action is 
Proposed and giving such holder an Opportunity for a hearing." 


67. 43 CFR 4131. Lands so leased for grazing are subject to 

a determination, on application, for disposition to other 
parties -- in which event, upon notice, "the grazing lease may 
be cancelled or reduced to permit the settlement, location, 
entry or other acquisition of the lands so eliminated from 
the lease" (4131.3-1). In one respect the regulations defi- 
nitely implement the statute in a substantive way. An applicant 
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sor a lease must present a program "'to develop and increase 
the number of livestock which will be grazed on the land" as 
well as, on request, evidence of his financial responsibility, 
consisting of a showing that he has the "financial means or 


zion to provide the capital necessary to commence and maintain 
nis proposed schedule of operations" (4131.2-2), ' 


28. 48 USC 250-250n (1958 edition) and 43 CFR 4132. 

69, 16 Usc 3, except in Yellowstone National Park. There 
are temporary provisions and preferences for Grand Teton 

National Park and Dinosaur National Monument. 16 USC 406d-2 

(c) and 39 Stat. 1752. 

70. 36 CFR 5.16 and see also 7.22(c) and 7.63(b). 


70a. E.g. 16 USC 460n-3 (Lake Mead) and 460q-3 (Whiskeytown- 
Shasta-Trinity) and see 43 OFR 4125.1-1(i) (10). 


71. 43 USC 315 and 315k. 
72. 43 USC 387, 501 and cé£. 424, 


73. 16 USC 818, 18 CFR 25.2 note 2, and 43 CFR 4121.2-2 (a) 
note 3, 
¢ 


74. Omitted, 


S- 42 USC 220l1(e), (g), (j), and (q); 42 usc 2349; and 
also AEC's Real Estate Management Handbook, Dt, Vs 


?7€&. 10 USC 2662(c) and see also 2667. 
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Chapter VII 


RECREATION USES 


95. Lands and methods. The increasingly important 
use of public’ lands for recreational purposes calls for 
States, localities, and private parties, instead of the 
federal government alone, to occupy some part of the lands 
or to supply necessary facilities and services thereon for 
the visiting public. What is done, and how it is done, 
differs according to the character of the lands involved. 
In the national parks, public recreation is a primary ob- 
jective; in the national forests it is important; and on 
other lands it is likely to be incidental as well as occa- 
sional and sometimes unorganized. In any case, however, 
such uses of the public lands require at least (1) the ap- 
proval or selection of a "concessioner," (2) the issuance 
or execution of a lease, license (permit), or contract, 
and (3) some degree of supervision thereafter to assure that 
the permittea use is being maintained. 


1. Interior Department lands 


96. NATIONAL PARKS. Out of the public domain (as 
well as other “acquired"' lands) national parks, monuments, 
and reservations (hereinatter sometimes collectively called 
parks) have been created to conserve the scenery and the 
natural as well as historic objects, fish, and wildlife for 
such present enjoyment as will leave them or their progeny 
unimpaired for similar use by future generations. Inci- 
dent thereto, of course, is the controlled but virtually 
automatic admission of visitors, usually upon the payment 
of a nominal fee.4 Important for present purposes is the 
further authority of the Secretary of the Interior to grant 
or negotiate privileges, leases, permits, and contracts to 
or with private entrepreneurs to use sites within the na- 
tional parks "to provide and operate facilities and serv- 
ices" for the accommodation of visitors.” But these are 
to be "under carefully controlled safeguards against un- 
regulated and indiscriminate use," in limited areas 'where 
the least damage to park values will be caused," and "con- 
‘sistent to the highest practicable degree with the preserva- 
tion and conservation of the areas." 


97. Concessioners. In accordance with the policy 
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of avoiding mere commercialization, such concessions may be 
offered to such statutory "concessioners" without notice or 
competitivebidding and with preference rights for renewals 

as well as additions or new contracts (except that the lat- 
ter are to be had only upon public notice and evaluation of 
all proposals received as a result thereof) but of course 
subject to the contract provisions, the laws and regulations 
relating to the area. In such contracts for facilities and 
services the Secretary may include such terms and conditions 
as in his judgment are required to assure the concessioner 

''a reasonable opportunity to realize a profit" as well as 
"adequate protection against loss of investment" in tangible 
property provided by him for the purposes of the contract 
(but not against loss of anticipated profits) resulting from 
discretionary acts, policies, or decisions of the Secretary .8 
Concessioners' rates and charges are to be judged accordingly 
-- primarily by comparison with those of a comparable char- 
acter under similar conditions and with due consideration for 
the seasonal character of the business, business done, costs 
of labor and materials, "and other factors deemed significant 
by the Secretary."9 In fixing franchise fees "consideration 
of revenue to the United States shall be subordinate to the 
objectives of protecting and preserving the areas and of pro- 
viding adequate and appropriate services for visitors at rea- 
sonable rates."10 Record keeping may be prescribed to enable 
the Secretary to determine that the terms of the concession 
contract have been and are being faithfully performed; and 
the Secretary and his representatives have access thereto for 
audit and examination as well as to other books, documents 
and papers of the concessioner pertinent to the contract. il 
Supplemental provisions, of a less detailed nature, are 
spotted about in the laws creating national parks, monuments, 
memorials and reservations.!2 In addition to general au- 
thority to make regulations for the use and management of 

the parks, authority to "regulate" fishing is often mentioned 
in these laws.13 Except as noted, e.g. the public notice men- 
tioned, statutory procedural provisions are lacking. 1} 


98. Leases, permits, contracts. For leases, permits, 


or contracts in the national parks and despite -- or perhaps 
because of -- the elaborate park concessioners act described 
above, the formal regulations are scattered and fragmentary. 
Engaging in any business in park areas is hardly more than 
forbidden "except in accordance with the provisions of a per- 
mit, contract, or other written agreement with the United 
States" unless authorized by special regulations applicable 


-119- 


—-+— ;-—__- 


Nature or the types of recreational uses to which it is suited. 
The result is a "classification" into (1) high density recrea- 
tion areas, (2) general outdoor areas, (3) natural environment 
areas, (4) outstanding natural areas, (5) primitive areas in 
cluding, but not limited to, "wilderness" areas created under 
the statute of that name, and (6) historic or cultural areas .’ 
Public hearings are held in connection with the creation of 
areas under the Wilderness Act and public comment is invited 
on park development plans as well as proposed changes in the 
first three classes of park lands.22 Public accommodations 
are not permitted "where it is feasible for them to be devel- 
oped by private*enterprise outside a natural area," site areas 
therefor are to be "held to a minimum," construction plans 
must be approved and followed, and the concessioners must de- 
vote a "reasonable proportion" of their facilities "as low- 
priced accommodations."23 While park roads and trails are 
essential to accommodate visitors, "it is not the purpose of 
park roads to move a maximum flow of highspeed automobile 
traffic or to serve the other functions of the secondary and 

wo Ade primary road systems of the several states.'"24 In the statu- 
tory wilderness areas, however, neither grazing nor timber 
harvesting is acceptable and hunting, motorized equipment, 

and roads or rights of way are not permitted, 25 


to particular parks or areas .}° Since national parks and ) ) 
monuments have been created by separate legislation in 

which there are sometimes special provisions, the laws and 

attendant regulations occasionally authorize or require the 

licensing of such things as hotels, restaurants, commercial . 
vehicles, liquor sales, livestock grazing, boats, hunting ey 
or fishing setc’ 16 Respecting eating, drinking, or lodging 
establishments these regulations infrequently mention the 

official who inspects premises and makes the initial deci- 

sion (superintendent) and note that appeals may be taken 

from "final" action "refusing, conditioning, or revoking a 

permit" to the Regional Director and then to the Director, 

of the National Park Service. 


® 


99. Park Service manual. To fill the void of pub- 
lished regulations, the Park Service has developed an elabo- 
rate manual or manuals and "handbooks" of instructions to ° ’ 
its operatives as well as forms and a Forms Management Hand- 
book. These contain both information which should be avail- 
. able to the public (or to present and potential -concession- 
“ ers) and information of a merely routine or "internal" char- 
acter. They occasionally state policy in a way which would 
be an implementation of the statute if stated in regulation ) 
form. Examples are the basis for extended contract periods ) 
("the length of the contract term should be commensurate 
with the size of the investment"), rate criteria (compara- 
bility of charges with those in the vicinity but taking ac- 
count of differences in costs, labor, etc.), and the basis 
for ground rent and franchise fees as a percentage of gross 
receipts .18 Procedurally the Concessions Management Handbook 
states preferences (for the existing concessioner), author- 
izing officials (the Director for contracts for more than 
five years or involving annual business of $100,000 or more), 
discretionary revocation (for permits for services alone), 
renewals by negotiation, publicity and solicitation of new 
concessioners rather than competitive bidding, the planning 
and construction of concession facilities, and assignments 19 
as well as post-contract records, reports, and inspections. 


101. OTHER INTERIOR LANDS. For recreational purposes 
on public lands under the jurisdiction of the Interior Depart- 
ment other than parks or monuments, the Secretary is also 
generally authorized to sell or lease small tracts or cabin 
sites to qualified persons -- or large ones to state or local 
agencies or non-profit private organizations, It may also 
be noted that, for lands in the National Wildlife Refuge Sys- 
tem (which may include public lands in the sense the term is 
here used) the Secretary of the Interior is authorized to 
permit recreational activities "as an appropriate incidental 
or secondary use" if compatible with the primary purposes and 
objectives (fish and wildlife conservation) for which the 
refuges have been established -- and "shall curtail public 
recreation use generally or certain types of public recrea- 
tion use within individual areas or in ROPEA Ce, Shar age when- 

; e/policies:? The published. codoilte: ever he considers such action to be necessary." Under the 
tion of "admin tetra ee eouisies | facies to AepTe eee pce aes and rior fos it) aa Ba rere Sasha ara pees 
Park Service policies from those applicable to other public Pda i soe Se eee Ee a Bian, « cpanel ie 


lic or privately owned recreation purposes, the regulations 
eeu CARROT ES ie HS aa ee ee require a prior or spot determination ("classification") that 


: h "20 Within th the land is suitable for such purposes as compared with other 
significant historical resources of the area. Le n uses and the procedure differs in accordance with disposition 
parks the ground is classified or segregated according to its ) ) 
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_ by sale as compared with leasing. Sales are made upon appli- 


cation or after advertisement and bidding, permits or leases 
by the usual application method.28 Small Tracts Act regula- 
tions are somewhat substantively implemented, in a negative 
way, by forbidding leases or sales which would lead to (1) 
private control of scenic attractions or water resources "or 
other areas that should be kept open to public use," (2) 
isolated or scattered settlement which would impose heavy 
burdens upon state or local governments in the way of roads, 
schools, etc., (3) "undesirable types of construction" for 
settlement or business along public highways and parkways, 
(4) "unreasonably" interfere with the use of water for graz- 
ing purposes, (5) "unduly" impair the protection of watershed 
areas, or (6) harm "the stability of existing economic enter- 
prises."29 The BLM manual sheds little light on the handling 
of recreation permits in connection with these lands. 


2. National forests 


102. Statutes. The Secretary of Agriculture is au- 
thorized -- "under such regulations as he may make and upon 
such terms and conditions as he may deem proper" -- to permit 
the use and occupancy of limited areas for limited times 
within the national forests for (1) hotels, resorts, and any 
other structures or facilities necessary or desirable for 
recreation, public convenience, or safety, (2) summer homes 
and stores, (3) buildings and facilities for industrial or 
commercial purposes "related to or consistent with other uses 
on the national forests," and (4) for education or other pub- 
lic use by public or non-profit agencies. 


103. Regulations. The Forest Service regulations 
state that recreation resources in the national forests "are 
managed for public enjoyment and benefit," for which purpose 
areas of national forest land may be designated for public 
recreation "requiring development and substantial improve- 
ments" including -- in addition to public picnics and camp 


= grounds -- such things as resorts, restaurants, filling sta- 
tions, stores, liveries, and garages .32 Otherwise the title 


of the relevant regulations -- "Special Use Permits" -- be- 
speaks as much as the regulations themselves, which do no 
more than forbid, in wilderness areas, "motels, summer homes, 
stores, resorts, organization camps, hunting and fishing 
lodges, electronic installations, and similar structures" 

but hold open the possibility of permits for "temporary struc- 
tures and commercial services" there so far as required for 


2 





realizing the recreational or other wilderness purposes, e.g. 
those for or of packers, outfitters, and guides. 


104. Forest Service manual. To supply the necessary 
instructions for its scattered field offices, the Forest Serv- 
ice manual reflects a policy to plan and designate public 
service sites and then encourage competent concessioners to 
develop them under special use permits where there is public 
need therefor -- subject to Forest Service review, inspection, 
and the payment of an equitable fee. Such permits include 
resorts, motels, stores, gift shops, restaurants, boat docks, 
service stations, ski lifts, and ski tows but ordinarily not 
such things as dance halls, motion picture theaters, bowling 
alleys, rollerskating rinks "except in connection with other 
resort developments."34 Applicants must demonstrate "a real 
public need for the service," rather than mere commercial 
opportunity.35 There are requirements for building plans 
and specifications, limitations on advertising, and insist- 
ence upon reasonable rates for the public. For winter 
sports the manual is detailed respecting sites (including 
investigation and regional forester's approval), issuance of 
an official "prospectus" and solicitation of bids for the 
proposed development, and such other things as the variety 
of sport areas and facilities offered including ski tows, 
lifts, runs, jumps, beginner and practice slopes, racing 
trails; toboggan and sled runs; skating rinks; access roads, 
parking areas, water, sanitation, lodges, and shelters; 
rates and maintenance; avalanche and safety supervision.>/ 
Requirements for campsite permits are somewhat similarly de- 
tailed respecting encouragement, priorities (physically handi- 
capped, sponsored organizations, churches and other non-profit 
associations, public agencies), planning and design including 
health and safety precautions, program ("it should emphasize 
the special advantages of camping and minimize those activi- 
ties regularly provided in town or school"), sleeping facili- 
ties (cabins, tents, and platforms "or simply space where 
cots or camp beds may be argenees ay dining facilities, ac- 


cess, and inspection requirements. Commercial public serv- 
ice sites are encouraged but Forest Service operated camp and 


picnic sites are favored, proposals are solicited after issuance 
of an official prospectus ("the permit will be awarded to the ap- 
plicant best qualified by the ability to serve the public, busi- 
ness experience, reputation, and financial resources"), priorities 


are established ("existing commercial public service operators 
will be given an opportunity to expand their operation to 
meet increasing public needs before new sites are offered" and 
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developments offering medium-priced accommodations and serv- 
ices are preferred) design is limited ("no elaboration which 
would be out of keeping with the forest environment"), con- 
formity with official recreation plans is required save "when 
such.plans can appropriately be modified to accommodate them 
in keeping with the basic precepts of good recreation plan- 
ning," and permitted facilities and services include lodging 
or housekeeping quarters, meals and food, camping and sports 
equipment sales and rentals, sales of fuel for cooking as 
well as for automobiles and boats, clothing sales, rentals of 
boats or horses or trailer Space, postal service, and service 
Stations but seldom within 10 miles of one another, and the 
sale or serving of alcoholic beverages though not "as an in- 
dependent service." 


3. Other public lands 


105. Generally. Other agencies have less function to 
perform respecting recreation on public lands. The Federal 
Power Commission requires its power project licensees to pro- 
«vide public recreational facilities in connection with such 
projects. A statute of 1968 authorizes the Secretary of 
Defense to carry out a program for the development of public 
outdoor recreation resources on military reservations in 
agreement with the Secretary of the Interior and consulta- 
tion with state agencies, for which purpose the Secretary 
of Defense is enjoined "to the greatest extent practicable" 
to enter into agreements to utilize the services, pes7onnel; 
equipment, and facilities of the Interior Department.¢! fy 
connection with water resource deve lopment projects and reser- 
voir areas (which may include some public lands as the term 
is used here) the Chief of Engineers ynder the supervision 
of the Secretary of the Army may designate public park and 
recreational areas and permit the construction of facilities 
therefor by "local interests" or governmental agencies .42 
It should also be noted that some defense installations at- 
tract all manner of visitors, which precipitates the waiver 
or Ean mene of all manner of permits of a temporary na- 
ture .43 
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Notes to Chapter VII 


1. See J. Ise, Our National Park Policy, particularly ch. 
xxviii (1961). ; 


2. See Concessiens and Government, in Paying For Recreation 
Facilities, Study Report No. 12, Outdoor Recreation Re- 
sources Review Commission (1962). 


3. 16 USC 1. But the recreational objective is to be limited, 
incidental, and secondary in the areas within the National 
Wildlife Refuge System. 16 USC 460k. National monuments may 
be "declared" by the President. 16 USC 431. They may of 
course also be authorized or created by Act of Congress. 


4. 16 USC 4601-5(a), 462(h) (historic sites), but see Pub. 
L. No. 90-401, 82 Stat. 354 (1968), and compare 43 CFR - 
18. : 


5. 16 USC 3, 20, 20a. The latter section states the policy 

of Congress to encourage such private activity. Under 
the National Wilderness Preservation System laws "commercial 
enterprise" as well as permanent roads are prohibited. 16 
USC 1131, 1133(c) and (d) (6). 


6. 16 USC 20, 20a. 


7. 16 USC 20c and 20d. Under the former section there may 
be a single concessioner "in each area, or portion there- 
of." 


8. 16 USC 20b(a), (b), and (d). Concessioners have "a 
possessory interest :.. which shall consist of all inci- 
dents of ownership except legal title" and "shall not be ex- 
tinguished by the expiration or other termination of the con- 
tract and may not be taken for public use without just com- 
pensation." Such interest may be assigned, transferred, en- 


cumbered or relinquished. 16 USC 20e. 
9. 16 USC 20b(c). 
10. 16 USC 20b(d). 
11. 16 USC 20g. 
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12. 16 USC 41 et seq. See also those relating to National 

Seashore Recreational Areas (16 USC 459 et seq.) and 
National Conservation Recreational Areas (16 USC 460k et 
seq.), which sometimes contain obviously local provisions 
(e.g. zoning, advisory commissions) and often authorize per- 
mits for hunting as well as fishing. 


13.° 16 USC 3. For fishing regulatory authority see, e.g. 
16 USC 61, 92, 98, 1ll7c, 127, 128, 170, 198c, 204c, 
256b, 256c, 395c, 403c-3, 403h-3, 404c-3, 408k, 4081. 


14. The Secretary of the Interior is generally authorized 

to grant extensions of time, in case of major disaster, 
to lessees, licensees, permittees, or contractors on public 
lands. 42 USC 1855gg. In connection with the national parks, 
the Secretary of the Interior is to report to Congress all 
proposed awards of concession leases and contracts involving 
more than $100,000 gross annual business or of more than five 
years' duration 60 days before such awards or renewals there- 
of are made. 16 USC l/b-1. 


15. 36 CFR 5.3, 5.4 (commercial vehicles), 5.7 (buildings, 
facilities, utilities), and see 5.10 (eating, drinking, 
or lodging establishments on privately owned lands). 


16. 16 USC 20 et seq. and 36 CFR 7. 


17. C£. 36 CFR 7.3(j) (Glacier National Park), 7.8(g) 
(Sequoia-Kings Canyon), and 7.16(h) (Yosemite). 


18. Concessions Management Handbook, ch. 1, pp. 1-2 and 5; 
ch. 3, pp. 1-3 and 15-18. 


19. Concessions Management Handbook, ch. 1, pp. 1-2; ch. 2, 
p. 1; ch. 3, pp. 19-24 and 44-46; ch. 4, pp. 1-3. 


20. Compilation of the Administrative Policies for the Na- 

tional Parks and National Monuments of Scientific Sig- 
nificance (Natural Area Category), U.S. Department of the 
Interior, National Park Service, 17-18 (1967). 


21. Id. 31-33. The first two classes "occupy relatively 
_ little space in any of the national parks." The fourth 
class is for lands possessing "unique features." 


22. Id. 33. This constitutes an important statement of 
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rule-making policy on the procedural side. 
23. Id. 38-39 and 47. 
24. Id. 47-49. See also chapter IX below. 
25. Id. 44. See also chapter IX below. 


26. 43 USC 682a-e (Small Tract Act) and 869 et seq. (Recrea- 
tion and Public Purposes Act). The Secretary may also 
issue permits or leases for bathhouses, hotels, or other im- 
provements for the accommodation of the public near or adja- 
cent to mineral, medicinal, or other springs. 43 USC 971. 
He is further authorized -- in withdrawing public lands for 
use as country parks, playgrounds, and commmity centers -- 
to contract with local organizations for their maintenance 
and use. 43 USC 569. 


27. 16 USC 460k and see also 715s which, in providing for 
the distribution of revenues, mentions "leases for pub- 
lic accommodations or facilities incidental to but not in 
conflict with the basic purposes for which those areas of 
the National Wildlife Refuge System were established." Since 
recreation in the sense here intended is peripheral in the 
Wildlife Refuge System, the regulations mention permits and 
authorize economic use only tangentially. 50 CFR 25-29, 
31-33, 70-71 (Fish and Wildlife Service). 


28. 43 USC 869, 43 CFR 2232 (Recreation and Public Purposes 
Act) and 43 USC 682(a) to (e) and 43 CFR 2233 (Small 
Tracts Act). Published notice is required under the former 
in order to permit protest, and sales are made in what 
amounts to trust with possibility of reverter in case of 
failure to use the land for recreation purposes. Options 
to purchase are permitted under the second. In both cases 
sales, unless at auction, are to be at appraised fair market 
value, but the former permits consideration of the purposes 
for which the land will be used; and fair or reasonable 
rentals are to be similarly tempered. Otherwise the regula- 
tions with respect to leases contain familiar provisions re- 
specting such things as terms, renewals (discretionary), 
area limitations, conditions, terminations, and cancella- 
tions. There are separate regulations respecting the renewal 
or "phasing out" of permits for private cabin sites on con- 
sideration of the recreational requirements of the general 
public. 43 CFR 21 and see the determination to eliminate 
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cabin sites in wildlife refuge areas in 50 CFR 28 and 33 
FR 7686 (1968). See also, generally, the Isolated Tracts 
Act arid regulations. 43 USC 1171 and 43 CFR 2243. ' 


29. 43 CFR 2233.0-2(a). 
30. BLMM 2232 and see V OBLMM 3.3 and 4. 


31. 16 USC 497 (1915 and 1956). See also 16 USC 495 (1899 

and 1905) authorizing the rental or lease to responsi- 
ble persons of suitable spaces and portions of. ground near . 
mineral, medicinal, or other springs within any national 
forest for sanitariums and hotels as well as tents or tem- 
porary dwelling houses for such periods and at such compen- 
sation as the Secretary of Agriculture may prescribe -- 
under which no lease has ever been issued. FSM 2701. 16 
USC 580d (1950) authorizes the Secretary to permit the 
public or private use of "structures or improvements under 
the administrative control of the Forest Service and land 
used in connection therewith" with part of the considera- 
tion being a requirement that permittees "recondition and 
maintain the structures and land to a Satisfactory stand- 
ard." In Alaska the Secretary is authorized to permit the 
use and occupancy of national forest lands for residence, 
recreation, public convenience, education, industry, agri- 
culture, and commerce "not incompatible with the best use 
and management" thereof for limited periods -- without 
prejudice to his "canceling, revoking, or otherwise terminat- 
ing a permit so issued upon proof of a breach of its terms 
and conditions or for other just cause." 48 USC 341 (1958 
edition). 


32. 36 CFR 200.3(b)(2)(ii) and 251.22. 
33. 36 CFR 251.77 and see also .75. 


34. FSM 2340.3 and 2344.03-1. Note that the numbering is 
patterned on that in the Code of Federal Regulations 

-- where these materials are conspicuously lacking. See also 

FSM 2704 and 2710-2719 as well as the expanded material in 

the Forest Service Handbook on Special Uses, which is simi- 

larly numbered. 


35. FSM 2710.3(13). 


36. FSM 2341. 
-128- 





37. FSM 2342 and see also the Handbook on Special Uses at 
213% : 


38. FSM 2343 and see also the Handbook on Special Uses at 
2h ce n 

39. FSM 2344 and see also 2712.22-2712.25 respecting fees 
for permits. 


40. 16 USC 803(a) and 18 CFR 2.7 and 8 -- which may not in- 
volve any "disposition" of public lands Save as part of 
Some of the power projects proper. 


41. Pub. L. No. 90-465, 82 Stat. 661 (1968), amending 16 USC 

670c. See also the Federal Property Management Regula- 
tions of the General Services Administration which authorize - 
the disposition of surplus real property for use as public 
parks, recreational areas, or historic monument sites. 41 
CFR 101-47.308-3., 


42. 16 USC 460d and 460d-1 as well as 33 CFR 209.130 and 36 
CFR 311. See also 16 USC 580m and 580n as well as ER 
405-1-800. Commercial boating must be "specifically author- 
ized by lease, license, or concession contract with the De- 
partment of the Army" and the same is required for other com- 
mercial operations or activities as well as group programs. 
36 CFR 311.2, -16, and .18 and ‘see also 326.7. For a refer- 
ence to the similar authority of the Secretary of Agriculture 
respecting Forest Service lands so situated see 16 USC 460d-2. 
It may also be noted that, except as to "lands withdrawn or 
reserved from the public domain," the Secretary of the Arny 
may sell government land within reservoir areas, but not nezded 
for project purposes, for cottage site development and use. 
16 USC 460e through 460i and 33 CFR 211.71-.81. 


43. See 32 CFR 552.64 through .74 (Army) and 838.4(c) (Air 

Force). See also 32 CFR 249 and 33 FR 3279 (1968, Re- 
serve Component Facilities) as well as AR 405-80 par. 31 et 
seq., and ER 405-1-860 sec. VIII (commercial boat licenses 
in reservoir areas). 


-129- 


Chapter VIII 


POWER SITE LICENSES 


106. Statutory objectives. In anticipation of the 
usé of public lands as sites for hydroelectric power deve lop- 
mec: (dams, reservoirs, powerhouses, and distribution lines) 
large areas have long been withdrawn -- as "powersite lands" 
-- from normal disposition upon entry, location, or selec- 
tiom. But whether or not so reserved, private use of public 
lamés for those purposes is subject to licensing by the Fed- 
eral Power Commission save as Congress has provided otherwise 
in the case of national parks, monuments, or other special 
areas. So far as public lands are concerned, such a license 
is im the nature of a lease or easement from the United States 
"for the use, occupancy, and enjoyment of its lands."3 How- 
ever, the standards for the issuance of such licenses primar- 
ily involve not the land but whether the individual hydro- 
electric project "in the judgment of the Commission will be 
best adapted to a comprehensive plan for improving or develop- 
ing 2 waterway or waterways for the use or benefit of inter- 
Stac2 or foreign commerce, for the improvement and utiliza- 
tion of water-power development, and for other beneficial pub- 
lic uses." 


106A. Public land cases. Where public lands "with- 
held from private appropriation and disposal" including na- 
tiomal forests are involved, two further requirements attach 
~- first, the Commission may issue a license only on finding 
that it will not interfere with the purpose for which the 
lands have been so reserved and, secondly, the license must 


served premises. Thus the public land criteria, where they 
apply im a power project case, are secondary though very 
real. Consultations are also required with appropriate 
federal and state agencies "with a view to the conservation 
of wildlife resources by preventing loss of and damage to 
Such resources as well as providing for the development and 
improvement thereof in connection with such water-resource 
deve Lomment .''7 


107. Applications for licenses. For the licensing 


So autmerized the Commission makes available a variety of 
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public information in various forms -- regulations, public 
records, published decisions, lists of documents, reports 
to Congress, press releases, and informal assistance or ad- 
vice -- in the most complete and meaningful fashion of any 


‘of the public land agencies.8 As in the case of any licens- 


ing of course, the basic procedure begins with the filing of 
an application for the permit or license desired. Here as 
usual the burden is put upon the applicant to prepare the 
necessary information as required by the extensive regula- 
tions and official forms -- in default of which applications 
will not be accepted for filing.°? Thus a preliminary per- 
mit may, on application and published notice, be obtained 
for making examinations and surveys, for preparing maps, 
plans, specifications, and estimates, and for making finan- 
cial arrangements -- which only maintains the priority of 
the applicant for a license.? Whether or not there has 

been a preliminary permit, applications for a license may 
be made by citizens, domestic corporations, states or munici- 
pal corporations.19 goth by statute and regulation the ap- 
plication is an elaborate and critical document with 17 or 
more detailed exhibits including corporate existence, appli- 
cable state laws and compliance therewith, water rights, 
owned lands, financial position and project financing, 
multiple uses of the project, capacity, maps, drawings, 
equipment description, cost estimates, construction sched- 
ule, recreational plan, and wildlife aspects and plan,1ll 
However, for a part of a project or a (minor) project of not 
more than 2,000 horsepower the Commission is authorized to 
waive requirements, except the license period of fifty years, 
"as it may deem to be to the public interest to waive under 
the circumstances" and it has done so case by case rather 
than by general implementation through regulations.12 The 
Commission has assumed authority to delegate the licensing 
of some minor projects in national forests to the Forest 
Service. 


108. Procedure generally. All filings are made at 
the Washington office although there are field (regional) 
offices at which advice may be obtained. 14 Applications 
so filed for preliminary permits or for project licenses 
are referred to a bureau of the Commission for recommenda- 
tions and notice is published in the Federal Register as 
well as newspapers of the vicinity and is ade to states 
and minicipalities likely to be affected,1 Anyone may then 
file a formal or informal protest or seek leave to intervene 
in the proceeding. 15a The applicant and other interested 


ala) 


a 


oe 


, Persons may then engage in consultations or conferences with 


the Commission or its staff. 15b In the great majority of 
be ap gication cases decision is made without further 
tormality.4+2c¢ The Commission makes its decision "on the 


108A. Hearings. Formal heari 
gs. ings are required onl 
TO cancel preliminary permits, to cancel iibedses for fail- 
cs Baers construction, or to determine the net invest- 
e censee in case the Project is taken oy 
Over 
ee res government.17 fhe Statute does not fod a re 
rs oes not even mention, hearings in comnection with 
are ications for permits and licenses; and the Commission 
erestes them as discretionary,17a But if it deems the situa- 
*10n s0 to warrant in any case; the Commission may of course 
"any party in interest," 
: ord 
See eee specified issues; and it appears that Seen 
y hearings are treated by the Commission 
as required 
and fully formal Proceedings .18 y+ would take a long pi aaee 


am this study to describe all the details and possible rami- 


perie re 30 he cotatutory, hearings. In general they entail 
oO the Commission's own Summary, the fol i 
cedure: The time and Place of he 3 oe eeiiealan 
arings and the iss - 
wolved are stated in Commission o ri ei 
: rders or notices se d 
tne participants and interested state ee 
; ies and blished 
im the Federal Register. A Ger eoat rteaice 
: : prehearing conference d 
is provided to limit the evidence | asa 
; and simplify the i 
trial. Provisions are also made i " ee 
n the rules concerni - 
pert witnesses, stipulations, evidence, presiding See 
cere? motions, and time limits, Evidence may be of- 
tere and cross-examination conducted by any party to the 
Proceeding and by staff counsel. Testimony and exhibits are 


fimcings and Orders as well 

imei 5 as for the presidin offi ; 

praped Martie thereto, briefs and oral SE, Sea el 

tore mmission, decisions by the Commissi 

img of proceedings Whether or tae raat 
; ‘ not a hearing has bee hi 

a application may be made for "reh "on Here 

= zpp earing" under the 

secs to any final Commission order , 18a Since all Sey 

5 tinal nature ig by the poe ton itself, there is no 
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108B. Third-party practice. The statute provides 


broadiv for intervention "as a party" by "any interested 
State, State commission, municipality, or any representative 
of interested consumers or security holders, or any competi- 
tor of a party to such proceeding, or any other person whose 
participation in the proceeding may be in the public inter- 
est."18¢ The Commission has implemented that statutory pro- 
vision by regulations for protests and interventions prop- 
er 184d In this respect the statute itself is unusually 
broad as such provisions go. But the Commission's regula- 
tions, in differentiating between "protestants" and 'inter- 
venors,'' provide a basis not only for limiting the partici- 
pation of some persons in its proceedings -- which no doubt 
is necessary and proper to a point and depending on the cir- 
cumstances -- but also for restricting persons entitled to 
the Saas. right of court review as will be discussed 


be low. 


109. Terms and conditions. Even if a license is 
granted, the critical considerations are apt to show up in 
the "terms and conditions" upon which it is allowed to be 
exercised. In that respect the statute provides for altera- 
tions in project works only upon Commission approval, mainte- 
nance and repair as well as liability in damages to the prop- 
erty of others, amortization reserves, annual charges except 
in some state or municipal project cases as well as minor 


projects for domestic uses, and so on together with such 


other conditions not inconsistent with the Act "as the Com- 
mission may require."19 For that purpose the Commission has 
established standard conditions, called "forms," listed in 
the regulations and published in the Commission's excellei.t 
set of Reports, Opinions, Decisions, and Orders.29 Over and 
beyond the conditions made mandatory by the statute the Com- 
mission has thus added terms respecting such things as wild- 
life, recreation, soil erosion, and -- on order of the Com- 
mission after hearing -- various multiple uses of the water 
for other than hydroelectric power, i.e. for installation of 
additional capacity, coordination with other power systems, 
construction of wildlife facilities or modification of proj- 
ects for wildlife purposes, provision of recreational facili- 
ties, revegetation or construction of other works to prevent 
soil erosion, and uses of project waters for irri ation, in- 
dustrial, mmicipal, and steam electric purposes. In ad- 
dition there are always a number of other and special condi- 


tions stated in any particular license. 2 
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110. Post-grant supervision. Moreover, once a li- 


cense is granted, the licensee must conform to such regula- 
tions as the Commission may "from time to time prescribe for 
the protection of life, health, and property."23 Affirmative 
duties have by regulation been imposed upon licensees particu- 
larly in connection with recreation.“24 For failure to com- 
mence construction, the Commission may on notice revoke the 
license; but for failure to complete construction within the 
time prescribed or extended, court revocation is provided.2 

In other cases of violation of the act, license conditions, 

or Commission regulations or orders the license may be termi- 
nated (or compliance compelled) by court proceedings; criminal 
penalties may be imposed in cases of willfulness; and money 
forfeitures may be imposed administratively, after hearing, 
for failure to comply with Commission orders; For such pur- 
poses the Commission provides periodic inspections and on re- 
ports of violations, attempts are made through correspondence 
or field investigation to secure compliance, in the absence 

of which show-cause orders may be issued and published and 
"hearings may be held and the matter referred to the Attorney 
General for institution of court proceedings."25a On the 
expiration of a license (the maximum term of which is 50 
years) the United States may take over the project on pay- 
ment of the net investmemt of the licensee (as determined 

by the Commission upon hearing) or, if it does not, a new 
license may be issued "under the then existing laws and regu- 
lations" either to the original licensee or, on payment of 
such prior licensee's net investment, to a new licensee. 


111. JUDICIAL REVIEW. This is one of the very few 
areas in the entire field of public land law in which the 
Statutes expressly provide for court "review" of administra- 
tive action,2/ By so providing the doctrine of sovereign 
immunity, which complicates or defeats court controls over 
public land disposal cases, is avoided.2/@ Important prece- 
dents on current conservation issues have resulted. These 
will be noted at some length in chapter X-4 on the general 
Subject of judicial review, or rather the lack thereof, in 
the public land field. 


111A. Parties. But even here court review may be 
sought only by "any person, State, mmicipality, or State 
Commission'' who is also a "party" to a "proceeding" before 
the Commission. Four of the administrative operations de- 
scribed above would be "proceedings" -- the licensing of a 
project, or denial thereof, as well as the administrative 
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revocation of a license, imposition of a money forfeiture, or 
determination of "net investment" on the expiration and non- 
renewal of a license. However, also as indicated above and 
will bear re-quotation, the statute contemplates the admission 
"as a party" to Commission proceedings of "any interested 
State, State Commission, municipality, or any representative 
of interested consumers or security holders, or any competitor 
of a party to such proceeding, or any other person whose par- 
ticipation in the proceeding may be in the public interest." 
But the Commission insists that even parties admitted as 


intervenors in its proceedings may be entitled to no more 


than "limited participation". in the proceedings, which "shall 
not be construed as recognition by the Commission that such 
intervener might be Bpetieved by any order of the Commission 
in such proceeding."28 The latter is an obvious reference to 
that part of the statute which affords court review only to 
"parties'' who are "aggrieved" by any resulting Commission 
order. 


111B. Scope and limitations. Apart from the matter 


of parties entitled to seek court review, the statute re- 
quires them first to seek a rehearing before the Commission, 
which is unusual, but otherwise imposes no more than the 
usual conditions -- a time limit, no automatic Stay, and re- 
striction upon review of a finding of fact to court determi- 
nation whether there is "substantial evidence" to support 
it.29 Recent court opinions illustrate the utility of judi- 
cial review to compel administrative consideration of factors 
deemed important by Congress and written into the public land 
laws -- e.g. the economic need for projects or their location 
as against other public interests including the protection of 
fish and wildlife as well as of recreation, scenic, and his- 
toric values. 
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¢ r Notes to Chapter VIII 


1. For r#ferences to the statutes see 43 CFR 2022.0-3 and 

2022 i. But the Federal Power Commission may release, 
and has y+ leased some, such lands from those restrictions 
subject ta the right of the United States or its permittees 
or licensmes to use the lands for power development pur- 
poses. ia USC 818, 43 CFR 2022.0-3, and 2022.2, and 18 CFR 
25.2 note .J and, for grazing, see also note 2. Powersite 
lands Have been opened to controlled mineral location with 
reservatiam of power rights to the United States, which may 
involve a hearing to determine whether a placer location 
would "suimstantially interfere with other uses of the land." 
30 USC 621-625 and 43 CFR 3530. . 


2: 16 UB: 797(e),:'817;° 8250., “For special lands see 16 USC 

| 796(2: and 7978 (parks, monuments) and 1133(d)(4) (wilder- 
negs areas); and see also Pub. L. No. 90-542, 82 Stat. 906 
(Wild and Scenic River Act,.1968). For the’ Commission's 
Statement of its functféns see 18 CFR Seon 


* 3. *16 USK. 803(e) respecting annual charges. 


4. 16 USC B03(a). As to preferences between private appli- 
cants tthe Act directs the Commission to award a license 
to the applicant whose plans it finds are "best adapted to 
develop, camserve, and utilize in the public interest the 
water resmurces of the region." 16 USC 800(a). Preference 
is to be giiwen to applicant states or municipalities unless 
in the judgment of the Commission the development should be 
undertaken: iby the United States itself and the Commission 
submits tint recommendation to Congress. 16 USC 800. 


5. 16 USC 797(e). 

6. The gemeral standard mentioned above in the text specifi- 
cally tmrludes "recreational purposes" among the "other 

beneficial public uses" the Commission is to consider. See 

Udall v. FPO, 387 U.S. 428 (1967). 

7. 16 USC ®62(a). 

8. 18 CFR 3 102 and see also 1,36. See also chapter XII, 

8a. 18 CFR U.14(a)(2) and 4.31, 
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9. 16 USC 797(e) and (f) and 798, 18 CFR 3.113 (notice), 
4.80 (application), and 131.10 -(form). 


10. 16 USC 797(e) and 18 CFR 4.30 (citizenship etc.), + 


11. 16 USC 802 and 18 CFR 1.5, 4.40 (major project), 4.60 

(minor project), 4.70 (transmission+lines), 131.2 and 
-6 (forms), 4.41 (exhibits reqtiyed). Minor projects are 
those under 2,000 horsepower, Cf. 16 USC 803 (i). 


12. 16° usc 803(i). See e.g. Nevada Power Co., Project No. 
2321, 31 FPC 435 (1967), finding No. 10. 


lar in nature to those ofthe Federal Power Commission. gM 
2755.52 “and FSH 2755.54 et seq. Be 


14. 18 CFR 1.2(c), 1.14, 3.6(a). FPC Administrative Manual 
1043.1(g) (assistance and advice). 
15. 18 CFR 3.113 and..114. See FPC Administrative Manual 
1043.1. 
¥ 
15a. 18 CFR 1.10 and 1.8. 


6 


15b. 18 CFR 1.1(c)(3), 1.18, and 3.101. 


15c. From January 1962 to June 30, 1965, 69 major project 

licenses were issued, in only three of which were hear- 
ings held, i.e. in the Storm King Mountain, High Mountain 
Sheep, and another case in which the chief issue was the 
timing of the license, 


16. 18 CFR 3.101 (paraphrasing the Administrative Procedure 

Act), 3.103 (staff studies and recommendations). See 
also FPC Administrative Manual 1043.1 and 2050.1(4). The 
Statute makes inapplicable "the technical rules of evidence" 
and precludes invalidity because of mere "informality" in 
all Commission hearings, investigations and proceedings. 16 
USC 825g. 


17. 16 USC 798 and 807. But such hearings may be waived, or 


-137- 


limited in uncontested cases. 18 CFR 1.32. Licenses 
proper may be revoked only through original court proceed- 
ings. 16 USC 806 and 820 (see also { 161 in chapter X) 
except for failure to commence construction, 16 USC 806 and 
18 CFR 6.3. 


l7a. 18 CFR 4.32 and 4.83. But see note 29 below which re- 

fers to that part of the statute which authorizes the 
Commission te "take evidence" for the purpose of "any . 
proceeding." 16 USC 825f(b). 


18. 18 CFR 4.32 (applications for licenses) and .83 (per- 

mit applications), 3.103 (stating that, "if a hearing 
is held under the Federal Power Act, section 308 thereof 
[16 USC 825g] applies"). 


18a. The description given in the text above paraphrases 

the Commission's own description of its hearings. 18 
CFR 3.103. The regulations proper specify elaborately for 
such things as witnesses, subpoenas, depositions, stipula- 
tions, documentary evidence, "prepared" expert testimony, 
presiding officers, intermediate appeals, the separation of 
functions (in the words of the Administrative Procedure Act), 
briefs, argument, the finality of decisions, exceptions, re- 
opening, and rehearings. 18 CFR 1.20-34. 


18b. The Commission may leave initial decisions to the pre~- 

siding officers in hearing cases, subject to review by 
the Commission, or may make the initial decision itself upon 
recommendation by the hearing officer or in some cases after 
the tentative decision of other "responsible" staff members. 
18 CFR 1.30 following the Administrative Procedure Act, 5 USC 
557. 


18c. 16 USC 825g(a). 

18d. 18 CFR 1.10 (protests) and 1.8 (intervention). 

18e. See note 28 below. 

19. 16 USC 803 and 799. 

20. 18 CFR 2.9. Over and beyond the conditions made manda- 
tory by the statute the Commission has added terms re- 

specting such things as wildlife, recreation, soil erosion, 


and multiple uses after notice and hearing on order of the 


Commission. 
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21. E.g. Form L-6, Unconstructed Major Projects Affecting 

Navigable Waters and Lands of the United States, 34 FPC 
1114 (1965), with particular reference to multiple uses of 
the water. 


22. FPC Annual Report, 1966, p. 73. Conditions are also 

authorized "under which priority shall be maintained" 
under preliminary permits. Form P-l, 18 CFR 2.9, 16 FPC 
1303 (1956). 


23. 16 USC 803(c). The regulations provide for the inspec- 
tion of project works with reference to safety of struc- 
tures. 18 CFR 12. 


23a. 18 CFR 8 and see also 2./7. 
24. 16 USC 806. 


25. 16 USC 820, 825m, 8250, 825n. Licenses may be altered 
or surrendered only upon agreement. 16 USC 799. The 
Commission is authorized to investigate violations of the 
Act or regulations as well as to procure information for 
making regulations or recommending legislation, for which 
purposes it may subpoena witnesses or books and records, 
allow the filing of written statements under oath, and at 
the instance of a party permit testimony to be taken by 
deposition. 16 USC 825f. Licensees are to keep prescribed 
books and accounts, to which the Commission may have access 
and -- after a hearing in which the burden of proof is on 
the licensee -- “order the accounts in which particular out- 
lays and receipts shall be entered"; and the Commission may 
order licensees to furnish information as well as have "free 
access" to the property. 16 USC 825 and 18 CFR 41 (procedure 
for adjustments of accounts and reports). By far the greater 
part of the remaining regulations relate to the detail of 
books, records, and accounts. 18 CFR Parts 101 through 141, 
pp. 147-466. 


25a. 18 CFR 3.119. 


26. 16 USC 799, 796(13), 807, 808. The latter section au- 
thorizes the Commission to issue an annual license to 
the old licensee until the property is taken over or a new 
license is issued. For the procedure for recapturing or re- 
licensing of licensed projects see 18 CFR 2.6 and 16. 
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27.: 16 USC 8251. 
27a. See chapter X-4 below, particularly at 44 167 et seq. 


27b. See Udall v. FPC, 287 U.S. 428 (1967), and Scenic Hudson 
Preservation Conference v. FPC, 354 F.2d 608 (2d Cir. 
1965), cert. denied 384 U.S. 941 (1966). 


28. 16 USC 825g(a), 18 CFR 1.10 (protests) and 1.8 (inter- 

vention) and particularly 1.1(f£)(2) and (13). See also 
the criticism in the monograph on the Commission by the At- 
torney General's Committee on Administrative Procedure, S. 
Doc. No. 10, 77th Cong., lst Sess., pt. 12, at 34 (1941). 
State commissions and regulatory bodies having jurisdiction 
over rates are admitted upon the filing of a notice of inter- 
vention. 18 CFR. 1.8(a)(1). For an attempt by the Commission 
to bifurcate a licensing proceeding in such fashion as to 
deprive interested parties of standing to seek judicial re- 
view see Scenic Hudson Preservation Conference v. FPC, supra, 
at 616 note 14. And see the same at 615-617 for the "stand- 
ing" of persons interested in aesthetic, conservational, 
recreational, and historic aspects as well as the economic 
interests of mnicipalities and others. Udall v. FPC, supra, 
at 436-440 discusses the right of intervention by a public 
official charged with the representation of public interests 
declared by acts of Congress. 


29. The substantial-evidence provision could be viewed as 
incongruous here because this statute requires no admin- 
istrative hearing for licensing whereas "substantial evidence" 
is the customary provision and fits only where the agency is 
authorized to determine the facts in formal (hearing) proceed- 
ings. No doubt the review provisions were drawn to fit the 
very different and generally more important public utility 
jurisdiction and hearings of the Commission. 16 USC 824- 
824h. The fact-review formla in non-hearing cases as stated 
by the Administrative Procedure Act is "unwarranted by the 
facts to the extent that the facts are subject to trial de 
novo by the reviewing court."" 5 USC 706(2)(F). A court of 
appeals, in which review must be sought under the Federal 
Power Act, is of course not a trial court and hence is ill- 
equipped to try out any facts which may be relevant and ma- 
terial. The reference to 28 USC 2112 does not clarify the 
matter. The Commission's regulations appear to differentiate 
between non-hearing and hearing records. 18 CFR 1.1(£) (17) 
and (19). Of course in a proper case the courts might rule 
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that this statute confers hearing (trial) powers on the Com- 
mission by virtue of the provision to the effect that, in 
any proceeding under the Act, the Commission may "take evi- 
dence" orally or in writing. 16 USC 825f£, particularly sub- 
section (b). Note also that the review provisions of the 
Statute also authorize a reviewing court to remand a case 
for the taking of "additional evidence" by the Commission 

if shown to be "material and that there were reasonable 
grounds for failure to adduce such evidence in the proceed- 
ings before the Commission." 16 USC 8251. The Commission 
has in any event assumed trial powers. See note 18 above 
and § 136 in chapter X below. 


30. See the precedents cited at notes 27b and 28 above. 
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Chapter IX 
RIGHTS OF WAY 


112. Generally. The laws are multiple and restric- 
tions few in the matter of rights of way for such things as 
railroads, roads and highways, power and communication lines, 
irrigation ditches and canals, pipelines, airports, tadio re- 
lay stations, power plants, and dams and reservoirs. Some 
two dozen statutes, old and new and either general or more or 
less specific in their coverage, confer powers on administra- 
tors to grant easements, permits, licenses, or just "rights 
of way" for those purposes; and a dozen more pertain to 
stated localities. Much preferred in the laws are such 
grants to states and governmental agencies.3 Hence adminis- 
trative implementation, particularly in the nature of limita- 
tions, could be important -- but the regulations are few and 
actual practice difficult to trace. Regulations stress the 
necessity of recording rights of way in the public land 
records. 


113. Authorized officials. It is true that the gen- 
eral authority of heads of executive agencies to grant ease- 
ments for rights of way excludes such grants in the public 
lands here under study. But those officials are elsewhere 
authorized to make such dispositions.2 Indeed, for interstate 
highway system purposes, the Secretary of Transportation on 
state request "may make such arrangements with the agency 
having jurisdiction over such lands as may be necessary to 
give the State or other person constructing the projects on 
such lands adequate rights-of-way and control of access there- 
to from adjoining lands, and any such agency is directed to 
cooperate with the Secretary in this connection."© Similar 
authority exists with respect to airports. / For parks, na~ 
tional forests, military reservations, and public lands gen- 
erally heads of departments having jurisdiction over the 
lands may grant right-of-way easements for up to 50 years 
“upon a finding by him that the same is not incompatible 
with the public interest."8 But power developments and water 
works are prohibited in national parks and monuments "with- 
out specific authority of Congress."9 The "grant of privi- 
leges'' in wildlife refuges is authorized upon such terms as 
the Secretary of the Interior "shall determine to be in the 
best interest of the United States,."10 
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114. Direct grants by Congress. Still further laws 


eicner (a) confer similar authority upon the Secretary of the 
Interior or (b) constitute statutory grants directly ("in 
pr2esenti") for public highway purposes or to railroads and 

tc some pipelines.~ The two statutory systems are greatly 
diiierent procedurally and in effect. As an example of di- 
rec: Congressional grant, an old law of 1866 simply states 
the: "the right of way for the construction of highways over 
pus-ic lands, not reserved for public uses, is hereby granted" 
anc the regulations acknowledge that "no action on the part 

of =the Government is necessary." Similarly -- except for 
mi.itary, park, or Indian lands and those "especially reserved 
from sale" -- "the right of way" through public lands "is 
gracted" to railroads ypen their filing proofs of incorpora- 
tiom and organization.43 the same is done for Piye lines on 
pubic lands in Arkansas, Colorado, and Wyoming. 1+ Congress 
has also granted rights of way through "the public lands and 
resézvations" to public and private irrigation or water 3 
(drainage) organizations for reservoirs, canals, and ditches, 15 
Livestock raisers or transporters "may construct" reservoirs 
oc tne unoccupied public lands "not mineral or otherwise re- 
served" for watering livestock. In cases such as these, 
administrative action is limited to approval of filed maps, 
presumably for form and completeness only, and the notation 
of public land records accordingly. 


115. Administrative grants. The administrative grant 
of rights of way is of course quite different. Statutory 
powers are conferred on administrative agencies respecting 
roads. water supply, communications, and pipelines. Thus 
the Secretary of the Interior is authorized "to permit the 
use of the right of way" through public lands (not in national 
forests, parks, military, or Indian reservations) for roads 
to citizens engaged in mining, timbering, and so on.18 ye 
is similarly authorized for transmission and communications 
lines as well as water works (canals, ditches, pipelines, 
plants, dams, and reservoirs) through "public lands, forest, 
and other reservations" except that in the case of parks, 
forests, or other reservations grants are subject to the ap- 
proval of the supervising official "and upon a finding by 
him that the same is not incompatible with the public in- 
terest "19 


116. Pipelines. Like authority for the administra- 
tive grant of rights of way for pipelines is governed by two 
statutes, one for ordinary public lands and the other respect- 
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ing the submerged lands of the outer continental shelf. In 
the first case -- the public lands including the forest te- 
serves -- utider the Mineral Leasing Act the Secretary of the 
Interior is authorized to grant rights of way for pipelines 
transperting oil or natural gas as common carriers in such 
amounts as the Secretary of the Interior may "after full hear- 
ing" determine to be reasonable and "at reasonable Yates" 
without discrimination as to ather leSsees or products,.20 
Similar authority is conferred respecting the outer continental 
shelf except that there is no mention of rates but the pipe- 
linés are to accept "without discrimination" products or ship- 
ments gf other outer continental shelf operators "in such 
Bieed PE amounts'' as the Federal Power Commission in the 
case of gas and the Interstate Commerce Commission in the 

case of oil may after hearing determine to be reasonable. 

In either case the right of way is subject to forfeiture 
through court proceedings for failure to comply with the ~ 
Statute, regulations, and conditions of the permit. 


rr 


117. Procedures. The Interior regulations, in ad- _ 
dition to interpreting the nature of the -interest granted, 
provide for an application procedure, cancellation for vio- 
lations of the regulations or conditions of the grant "'on 
the issuance of a specific order of cancellation," and a 
charge at fair market value "as determined by appraisal by 
the authorized officer."22 But it is also provided that, 
in connection with interstate and defense highways, the of- 
ficials "upon formal request of the applicant may modify 
or dispense with, in whole or in part," any regulation on 
finding that such is in "the public interest" and consistent 
with the statute. 23 Otherwise, the manual provides for a 
report from the United States Geological Survey when the 
right of way would cross lands withdrawn as a powersite re- 
serve or classification, reservoir site reserve, waterpower 
designation, or federal power project, or if a waiver of 
federal recapture is requested. 24 The Park Service handbook 
does no more than provide application procedure for utility, 
canal, and railroad rights of way at a fee and for a term 
commensurate with the investment involved; but requests for 
permits for roads or access are to be "thoroughly scrutinized 
and completely justified" because they contemplate a use of 
government land "that does not conform to the basic purposes 
and use of the Park."25 The regulations and manuals of the 
defense departments are similarly general. 


118. National forests. The Forest Service regulations 
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deal expressly only with rights of way for roads and electric 
power lines. For roads, in addition to replacement of prior 
grants, a single section deals with reciprocal benefits, "rea-_ 
sonable charges," conditions, and termination by the Chigf ~ 
of the Forest Service upon consent, by condemnation, or for 
abandonment (nonuse for five years) -- the latter upon notice™” 
and opportunity for a hearing.2/ For electric power trans- 
mission lines, rights of way-are gianted by the Chief of the 
Forest Service (who decides the width of ground, tenure of 
the easement, and conditions thereof) upon an elaborate ap- 
plication (with maps, field notes, description, and specifi- 
cations) considered in the order of filing with particular 
reference (upon the advice of the Secretary of the Interior) 
to its relationship with "the power marketing program of the 
United States" and expressly conditioned upon the right of 
the Department of the Interior to utilize the excess capacity 
of the line or to increase it at government expense for gov--. 
ernment purposes.28 The Forest Service manual is much more 
informative.29 It is concerned, first, with the grant of 
easements for roads and highways, either independently or . 

in connection with the Department of Transportation, which 

is handled by correspondence rather than through an applica- 
tion procedure. The Forest Service reports on applica- 
tions for rights of way to be granted by the Secretary of 

the Interior, specifies conditions necessary to protect the 
forests, and fixes the amount of bond to be furnished. 31 A 
special division of the manual deals with Department of 
Agriculture easements or permits for "“avigation"” and communi- 
cation lines or sites as well as pipe and transmission lines .32 
The manual also contains a short section dealing with the 
Statutory authority of the Secretary of Agriculture to gran. 
permits for power plants and transmission lines as well as 
the responsibility shared with the Federal Power Commission 
with respect to major power projects on forest lands. 
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Notes to Chapter IX 


1. The statutes cited below are either general or list 

several of these specific subjects. In the case of 
transport or communication lines they may state varying 
widths of rights of way. Presumably, power project sites 
and easements thereunder are now subject to the Federal 
Power Act and administration by the Federal Power Commis- 
sion, which is described in chapter VIII above. 16 USC 
818. Three of the older statutes provide for easements or 
rights of way in connection with electric power production 
or transmission, though not expressly of the hydroelectric 
variety. 43 USC 951 (water transportation, for domestic 
purposes, or for the development of power), 957 (generating, 
manufacturing, or distributing electric power), 959 (elec- 
trical plants, poles, and lines for the generation and dis- 
tribution of electrical power), and 961 (electrical poles 
and lines for the transmission and distribution of electri- 
cal power). The regulations interpret the latter two of 
these as superseded by the Federal Power Act as to power 
plants and main or primary transmission lines "excepting 
distribution lines." 43 CFR 2234.4-1(a)(3). 


2. So far as applicable to it, the Interior Department 

regulations contain references to these laws. 43 CFR 
2234. The local laws of this type are those relating to 
particular national parks or monuments, mentioned herein- 
after. Some of these laws also specify the width of rights 
of way as well as provide that the holders may take con- 
struction materials therefrom or from adjacent lands, thus 
adding privileges beyond the usual concept of rights of way 
alone. See chapter III-3 above. 


3. Thus, for example, heads of departments and agencies are 
authorized with respect to public lands and national : 
forests (but not park and monument lands) to grant (in addi- 


tion to permits and leases) easements at appraised fair market 


value for not more than 30 years "for the purpose of con- 
Structing and maintaining on such lands public buildings or 
other public works." 43 USC 93lc and 43 CFR 9. Citizenship 
may or may not be a statutory requirement in these laws, ene. 
sis not required in 43 USC 946 et seq. and 952-955 and see 
also 43 CFR 2234.1-2(c). 


4. 40 USC 319-319c. There are of course lands administered 
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by the Interior Department to which this authority could 
apply. See 43 CFR 2234.7-3(a). 


ae 7°UBCRLOLE (Secretary of Agriculture), 10 USC 2668 and 
2669 (Defense Department), 42 USC 2201(e) (AEC), 43 USC 
93la (Attorney General as to lands belonging to the United 
States which are under his supervision and control). In 
connection with the disposition of "surplus" property the 
Federal Property Management Regulations (General Services 
Administration) provide that agencies may grant easements 
"on appropriate terms and conditions" at a consideration in 
"the amount by which the fair market value is decreased" 
where "the disposal agency determines that the granting of 
such easement decreases the value of the property." 41 
CFR 101-47.313-2. . 


6. 23 USC 107. The head of a department administering such 
lands may (a) within four months certify that the pro- 
posed appropriation of the land is "contrary to the public 
interest or inconsistent with the purposes for which" it has 
been reserved or (b) agree to the transfer of the land "under 
conditions which he deems necessary for the adequate protec- 
tion and utilization of the reserve." 23 USC 317 and see 43 
CFR 2234.2-4, particularly subsection (a) (2) (ii) (b) stat- 
ing the interpretation of the Interior Department to the ef- 


period without further action by the Department having juris- 
diction," and see also 36 CFR 212.10(d)(3). Railroads and 
canal companies are also authorized to convey to state high- 
way departments or their nominees any part of their rights of 
Way or other property acquired by grant from the United 
States. 23 USC 316 and see also 43 USC 913. Forest high- 
ways are jointly administered by the Secretaries of Agri- 
culture and Transportation. 23 USC 204 and 23 CFR 15. In 
effect these laws contemplate some public use of forest lands 
for highway purposes although no easements or permits are re- 
quired since the projects are federally owned. 


7. 49 USC 1115 and 43 CFR 2235.1. 


8. The principal statute is codified four times: 16 USC 5 
(parks) and 420 (national military parks); 16 USC 522- 
925, 36 CFR 212.10(c), 36 CFR 251.5, and 43 CFR 2234.6 (na- 
tional forests); 43 USC 961 and 43 CFR 2230 (public lands 
generally). A fifth statute is Similar to the latter. 16 
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USC 79. A sixth again states authority to grant "permanent ; 
or temporary easements for specified periods or otherwise ) 
for road rights-of-way" in Forest Service lands. 16 USC 533- 2h 
534. Ten statutes relate to specific parks or similar areas. ; 


ety 
16 USC 46 (Sierra Forest), 92 (Pacific Foregt),.92a (Mt, .s 


Rainier Park)%,193 (Rocky Mountain Park), 225 (Grand Canyon 
Park), 349 (Mt* McKinley Park), 393 (Hawaii Park), 406d-2 


(Grand Teton Park), 407g (Carlsbad Caverns Park); 410n i: he 
(Everglades Park), 45000-6 (Grand Portage Monument, statu- Rees" y are 
tory grant to Chippewa Indians of "privilege of traversing" , 


for logging, fishing, boating, hunting, trapping, and access 
to homes and businesses). Rights of ingress and egress to 
and from private lands within national forests are guaran- 
teed by a number of statutes and confirmed by regulation. 

36 CFR 212.8 and note, and see also 212.10(a) and (b), the 
latter respecting commercial ger By the Wild and 
Scenic Rivers Act the authority of the Secretary of the In- 
terior respecting the national parks, and of the Secretary 
of Agriculture respecting the national forests, is made ap- 
plicable to land administered by them within the components 


of.the national wild and scenic rivers system. Pub. L. No. Vana 6 


90-542, 82 Stat. 906 (1968). For the authority of AEC see 
42 USC 2201(q). 


9. 16 USC 797a and 43 CFR 2234.1-3(e). These regulations R 
provide that, where not prohibited by law, the applicant 

must show to the satisfaction of the Director of the National 

Park Service that the right of way will not interfere with 

the uses and purposes for which the park was established and 

will not result in injury to the natural conditions of the 

property or scenery; and they warn that, "ordinarily, such 

a right-of-way may be allowed only on a showing of absolute 

necessity."' 


10. 16 USC 715s(f) and 43 CFR 2234.8, subsection -8-2(b) 

of the latter of which states that easements are not 
granted under this section if grantable under another stat- 
ute and regulations. 


11. The Interior regulations attempt to summarize, corre- 

late and interpret most of these as well as other stat- 
utes relating to tramroads, canals, ditches and reservoirs, 
telephone and telegraph lines etc. 43 CFR 2234. 


12. 43 USC 932 and 43 CFR 2234.2-5. The latter also excepts | 
revested and reconveyed lands and, for those as well as 
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reserved lands, indicates the appropriate application proce- 
dure for obtaining rights of way. Of course little, if any, 
of the public lands are not "reserved for public use." See 
chapter II above. See also Statutes “authorizing the Secxe- 
tary of the Interior to "file and»approve" Surveys and plats 
of roads and railroads across national forests 'when in his _ 
judgment the public interests will not be injuriously affected 
thereby." 16 USC 525. The same appears with respect to such* 
ways "over and across any reservoir site." 43 USC 665. 


13. 43 USC 934 and 938, 16 USC 525, and 43 CFR 2234.2-2. The 


Statute also requires the railroad to file "a profile of 
its road" which is to be noted on the land records “upon ap- 


_proval thereof by the Secretary of the Interior" and, where 


such railroad "or any section thereof" is not constructed 
within five years "following the location of said road," the 
grant "is declared forfeited." 43° USC 937 and 940. The 
cited regulations contain detailéd instructions respecting 
the "profile" or maps and field notes to be filed and require 
the filing of certificates of completion. The statute also 
grants (a) the right to take earth, stone, and timber from 
adjacent public lands to be used in the construction of the 
railroad as well as (b) ground for Stations, machine shops, 
side tracks, and water stations not to exceed 20 acres for 
each ten miles of railroad. 43 USC 934. For similar provi- 
sions respecting Alaska see 48 USC 411-415 (1958 edition). 


14. 43 USC 962-965 (Colorado and Wyoming) and 966-970 (Arkan- 
sas). No regulations have been found. 


15. 43 USC 946-951 and see also 664 but compare 43 CFR 2234.3. 


Such rights of way are not to be "so located as to inter- 
fere with the proper occupation by the Government of any such 
reservation.'' Maps are to be filed and, upon approval by the 
administering agency, be noted upon the public land records. 
The statute also authorizes the Secretary of the Interior to 
grant additional margins to rights of way as he.'"may deem nec- 
essary for the proper operation and maintenance" of the works. 


16. 43 USC 952-955 and 43 CFR 2234.3-2. The statute requires 
such reservoirs to be open to the "free use" of others 

to water animals of any kind. A declaration is to be filed 

and a map "and thereafter such land shall be reserved from 

Sale by the Secretary of the Interior so long as such reser- 

voir is kept in repair and water kept therein." The regula- 

tions interpret and implement the act in various respects, 
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e.g. it "does not apply to lands in grazing districts" and 
the capacity of reservoirs controls the permissible acreage. 


17. The general regulations are adapted to the licensing 
right-of-way statutes rather than these grants in 
praesenti. 43 CFR 2234.1. The regulations cited above re- 

specting particular direct-grant statutes mainly describe 
the laws and then fulsomely provide for the maps required to 
be filed. 


18. 43 USC 956 and 43 CFR 2234.2-3. The term ''tramroads" 

used in the statute is defined as including "tramways, 
railroads, and motor-truck roads to be used" for the purposes 
specified in the statute. 43 CFR 2234.2-3(a)(2). Particu- 
larly with respect to revested lands, the cited regulations 
contain extensive statements of policy in connection with 
timbering as well as application procedure (including agree- 
ments and an arbitration procedure in case of disputes) and 
reference to the usual appeals. The statute also includes 
permits for canals and reservoirs, which is regarded as 
superseded by a later statute mentioned below. 43 USC 959 
and 43 CFR 2234.2-3(a)(1)(ii). For wagon roads and other 
ways in Alaska see 48 USC 416-419 (1958 edition) and 43 CFR 
2234, particularly 2234.1-1(a)(3) and 2234.2-1. 


19. 43 USC 959 and 43 CFR 2234.4-1. The regulations are 
also written to provide for administration under a 
similar statute. 43 USC 961 and 43 CFR 2234.4-1(a)(2). 
They implement these statutes in various substantive re- 
spects, e.g. in wildlife refuges, grazing districts or na- 
tional forests (in which latter case the Agriculture De- 
partment regulations apply and applications must be sub- 
mitted to the proper officer there), and lands administered 
by other departments (same). "Rights of way will not be 
approved for stock-watering reservoirs on wildlife refuges." 
2234.4-1(b)(2)(ii). Application papers, maps, transmission 
line plans, and conditions attached to permits are dealt with 
extensively. 


20. 30 USC 185 and 186 and 43 CFR 2234.5. The hearings are 
to be those of the Secretary of the Interior but, for 
the purpose of this statute common carrier status does not 
apply to natural gas pipelines subject to regulation under 
the Natural Gas Act or by any utility subject to regulation 
by a state or mmicipal agency respecting rates within the 
State or mmicipality. The regulations require a common 
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carrier stipulation from non-exempt pipelines and add provi- 
sion for pumping plant sites. 


21. 43 USC 1334(c) and 43 CFR 2234.5-3. These regulations 

provide for applications, the consent of or notice to 
lessees or right-of-way holders in the area to be crossed, 
standard terms and conditions, the consent of federal agencies 
in charge of withdrawn or restricted areas, term, proof of 
construction within five years, advance permission to com- 
mence construction, assignments, and removal of improvements 
in case of relinquishment or of forfeiture for non-compliance 
with the law, regulations, or permit. 


22. 43 CFR 2234.1. For present or proposed national forest 
lands the applicant must enter into such stipulations 
and execute such bond as the Forest Service may require for 
forest protection. 43 CFR 2234.1-3(d). For permitted rights 
of way through national parks or monuments the applicant must - 
show "to the satisfaction of the Director, National Park Serv- 
ice, that the location and use of the right-of-way for the 
purposes contemplated will not interfere with the uses and 
purposes for which the park or monument was originally dedi- 
cated and will not result in damage or injury to the natural 
conditions of property or scenery." 43 CFR 2234.1-3(e) and 
33 FR 15066 transferring authority from BLM to the National 
Park Service with respect to rights of way on lands adminis- 
tered by the latter. 


23. 43 CFR 2234.2-4(b) (4). 


24. BLMM 2234.12. Reports are also "received" from the Fed- 
eral Power Commission respecting "its own power and 
water responsibilities." 2234.12, A, 4. The current manual 
is sparse on the subject of rights of way. The old one is 

more extensive and detailed. 


25. Land Management Handbook, Special Uses, sec. 2, ch. 3, 
p- 7 and sec. 2, ch. 4, p. l. 


26. 32 CFR 552.59-.62 and 553.15 and .16 (Army), 838 .4(b) 
(Air Force) as well as 33 CFR 209.130(i) (Engineers, 

aerial transmission lines) and see also .130(a) and -170(c) 

respecting permits for dams, piers, etc. on navigable waters. 


27. 36 CFR 212.10, the note to which cites a variety of 
Statutes upon the authority of which the regulations 
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are issued. The required charges may be reduced or elimi- 

nated where the United States receives reciprocal benefits. 

The hearing referred to is to be "in accordance with the 

provisions of 36 CFR 211.2" which latter does not exist 

except as a "reserved" slot for some new regulation, yet to 
come. 


28. 36 CFR 251.50 to 251.65. The regulation is detailed 

respecting government utilization of excess or increased: 
‘capacity, inciuding provision for arbitratioa of disputes 
concerning surplus capacity. 36 CFR 251.52. The statutes 
relied upon are 16 USC 522, 523, 251, and 552. 


29. It contains a listing of statutes and regulations. FSM 

2701 and 2702. In the parlance of the manual all uses 
are called "special uses" except for timber, grazing, "and 
those specifically authorized by Congress." FSM 2710. This 
terminology is more plausible than real. The over-all policy 
for special uses is to serve public needs, consistent with 
the objectives of the national forest lands and which do not 
damage such lands or resources, at a commensyrate charge 
"except where free use is authorized or a charge is clearly 
not in the public interest." FSM 2704. Free uses include 
such things as government uses; cemeteries, churches, schools 
for those residing in the national forests or in the vicinity; 
organization camps; cabins for miners, graziers, trappers, 
etc.; timbering facilities; conduits and communication lines; 
fish hatcheries of a noncommercial nature; and community fall- 
out shelters constructed by public agencies. FSM 2711. Per- 
mits may run a maximum of 30 years and are terminable only 
for breach, pursuant to the terms of the permit, or on con- 
sent; but "terminable permits" may be revoked "at the discre- 
tion of the Forest Service." FSM 2714. There is also a 
Forest Service Handbook on Special Uses which contains more 
detail and forms. Such permits may be issued for surface 
uses of ground included in mining claims, lands subject to 
mineral leases, and released railroad grants of way. FSM 
2724. 


30. FSM 2730, 2731, and 2732, particularly 2731.13, 2731.42, 
and 2732.13. Investigations, studies, consultations, 
reports, and forms are prescribed in detail. There are also 
five types of non-highway road permits, for which form appli- 
cations may or may not be required. FSM 2733. For streets 
and alleys within incorporated cities or. towns see FSM 2734. 
There is also a separate section of the manual devoted to 
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"the policies, principles, procedures, and instruments which 
are applicable to the negotiation, design, execution, and 
operation’ of cooperative agreements and other share-cost 
arrangements for joint development and use of access roads 
and road systems,'' emphasizing that "cost sharing and joint 
use of road systems require coordination of activities*which 
cut across several functions --~° land adjustments, land uses 
management, and timber management in particular." FSM 5467. 
31. FSM 2751, which in large part is devoted to a descrip- 

tion of the statutes. See also the relevant Forest 
Service Handbook. 


32. FSM 2752. It states that "easements can be issued only 

as specifically authorized by law" but points out that 
“any use for which an easement can be issued could also be 
authorized by terminable special-use permit." FSM 2752, 
introductory paragraph. It describes the statutes under « 
such headings as authority, widths of rights of way, tenure 
limitations, and revocation as well as provides for*applica- 
tions, reports thereon, and grants thereof. FSM 2752. See 
also the more extensive material in the relevant Forest Serv- 
ice Handbook. 


33. FSM 2754 and 2755. See also the extended directions in 
the relevant Handbook. 
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Chapter X 


CASE PROCEDURES 


119. The statutory basis. This survey of the case- 
by-case procedures followed by public land agencies will be 


simplified and made much more readily intelligible if the 
general nature of the statutory basis for their operations is 
first summarized. The Constitution itself provides the start- 
ing point. The fourth article of that instrument provides 
that "the Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory 

or other property belonging to the United States."' The 
Supreme Court has called this power exclusive, proprietary, 
plenary, complete, and without limitation.! "That Congress 
has the entire control of the public lands, can dispose of 
them for money, or donate them to individuals or classes of 
persons, cannot be questioned."2 Thus "Congress has the abso- 


‘lute right to prescribe the times, the conditions and the 


mode of transferring this property, or any part of it, and 4 
to designate the persons to whom the transfer shall be made." 
Congress "not only has a legislative power over the public 
domain, but it also exercises the powers of the proprietor 
therein."4 Hence the United States’ "can prohibit absolutely 
or fix the terms on which its property may be used" and "has 
the exclusive right to control and dispose,"'5 Only by the 
Congressional exercise of that power "in some form can rights 
in lands belonging to the United States be acquired" and 

even then a claimant must do whatever such statutes require 
and conform, or appropriately offer to conform, to all lawful 
administrative regulations thereunder. 6 


120. Substance and procedure. It has been necessary 


to recall the foregoing familiar axioms of the public land 
law in order to emphasize that the roots of public land proce- 
dure lie in the exclusive and unfettered power of Congress 
over them and, as a consequence, the substance (as well as 
any procedure) stated in the ensuing public land statutes. 
"We are dealing simply with statutory rights," if any, for 
private acquisition of public lands or rights therein and 
hence "the question in the courts is not, What is equity? 
but, What saith the statute?"7 Indeed, in all fields of the 
law procedure exists "merely to implement substantive rights" 
and to the latter procedure "must always yield" in any legal 
proceeding.8 So, for example, a hearing otherwise due may 


at542 





not be demanded if the case presents no fact issue under the 
governing statute.? From that statute are derived not only 
rights but also the conditions to be met, the matters upon 
which evidence would be relevant, and the issues of law or 
fact for decision -- which relations are noted in the follow- 
ing paragraphs. 


121. Rights and preferences. Some of the public land 


statutes either make outright grants (e.g. to States) or con- 
fer more or less specific rights upon private persons. +0 
Where lands are made available to homesteaders, the latter by 
settlement and cultivation, as prescribed by the statutes, 
gain rights to patent; and successful third-party contestants 
of homestead or desert land entries have a statutory right or 
"preference" to enter the land involved.11 Locators of "hard" 
minerals, who do what the statutes prescribe, gain similar 
rights, 12 Where prospecting permits are issued for leasable 
minerals, the permittee is usually entitled to a lease on mak- 
ing the requisite discovery; and the first qualified applicant 
for an oil or gas lease on unproved ground -- other than the 
outer continental shelf -- is entitled to the lease.13 some 
types of oil and gas leases are to be extended for limited 
periods "and so long thereafter as oil or gas is produced in 
paying quantities," which makes them perpetual in effect if 
the condition is met.14 on compliance with such statutes 
private persons become entitled to those patents or leases, 
which hence are hereinafter called entitlement rights. There 
are also a variety of more or less firm Statutory preferences 
such as those for veterans and settlers in making certain 
homestead entries,15 for local mills in the sale of timber 
from certain areas of the revested lands, and for "settlers, 
residents, and other stock owners" in the award of forage 
permits in grazing districts.17 A preference is accorded 
states and localities in the award of hydroelectric power 
project licenses.18 But these preferences may become opera- 
tive only when and if, in the exercise of administrative dis- 
cretion, disposals of public land interests are to be made. 
Even more qualified is the discretionary preference of exist- 
ing park concessioners -- which authorizes preferential treat- 
ment rather than assures it.19 


122. Entitlement criteria in the laws. Even in statu- 
tory right cases there are statutory limitations or require- 
ments which must be met, and which administrative officials 
must find have been met, before they execute final "disposal" 
documents. Thus for homesteads there are requirements -- in 
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addition to settlement -- of age, citizenship, residence, and 
cultivation.29 For hard mineral locators the requirements -- 
in addition to the discovery of significant mineral -- include 
citizenship, expenditures for labor or improvement, compliance 
with local regulations, and precise marking of claim bound- 
aries. Permittees or first applicants who are entitled to 
mineral leases must also show the necessary personal qualifica- 
tions.22 0i1 and gas lessees applying for Statutory extensions 
must show that they have maintained their leases in compliance 


with requirements and regulations and, for indefinite extensions, 


that they are producing "in paying quantities."23 persons who 
desire forage permits in grazing districts must be stockmen, 24 
Where bidding on timber in certain districts of the revested 
lands is limited to local mills, a bidder must qualify.25 
Veterans who desire the Statutory preference for certain home- 
stead entries must similarly qualify as such.26 Of course 


business people who desire the discretionary preference accorded 


to national park concessioners for renewals or expansions must 
have been concessioners.27 It is the proof or showing of due 
compliance with these criteria that makes up the gist of the 
proceeding in any specific entitlement case. 


123. Discretionary dispositions. However, with the 


exception of homestead and mineral patents as well as the few 
instances in which the statutes grant matured preference 
rights, the greater part of the dispositions of interests in 
or uses of public lands takes the form of discretionary sales, 
leases, licenses, or concessionary contracts. The labels are 
important only as indicating the superficial mode of the opera- 


tions. The common element, which is reflected in the proce- 
dures, is the absolute authority of administrative officials 
to sell, lease, license, or contract -- or not -- as they deem 


appropriate. Moreover, even if they undertake to sell, lease, 
license, or contract, they may refuse to do so save upon terms 
and conditions of their liking. 


124. Sales, leases, and contracts. A number of stat- 
utes confer authority to sell public lands, subject of course 
to due classification therefor and with a general emphasis 
upon administrative discretion to order them into the market.29 
Thus there may be sales for cemetery purposes, of townsite lots 
(to the highest bidder except leftovers), for state and local 
public purposes, of small or isolated tracts, and so on. 

Timber from national forests or on other public lands is to 
be "sold," usually upon competitive bidding.31 Concessionary 
sites in national parks are granted by contract (or permit) 


-156- 


Nee 


at a rental or fee -- which is essentially a agase -- upon 
Solicitation rather than competitive bidding. Easements 

or rights of way -- which are indefinite leases at a price 

Or not -- are granted informally.33 Leases -- which are 
sales of possession for limited periods -- are similarly 
authorized for public purposes, aviation facilities, and 

fur farms in Alaska.34 "Excess" defense lands may be sold 

or leased also, upon public bidding or by negotiation. 35 
Leasing authority is more refined, however, in the mineral 
field. Minerals, other than oil or gas on known structures, 
may. be leased on competitive bidding or otherwise; but leases 
of oil or gas lands may be made only to the "highest responsi- 
ble qualified bidder."36 The latter is also true of all 
leasing for oil or gas in the outer continental shelf.37 But 
common materials -- sand, gravel, stone, etc. -- may be sold 
at bidding or by negotiation.38 In all such situations the 
regulations add little more than details except in mineral 
leasing, the manuals stress routine.3 Particular or "any 

or all" bids may be rejected either because -- for one reason 
or another -- bidders are disqualified or because the agency 
is not satisfied with the price or terms offered. 


125. Licenses and permits. Licensing -- or permit- 
ting as it is usually called in this field -- is peculiarly 
subject to administrative discretion generally and particu- 
larly so in public land matters,4! In the latter area all 
manner of special licenses, or permits, are available at the 
pleasure of administrative authorities .42 One agency, the 
Federal Power Commission, is concerned solely -- so far as 
it is concerned with public lands at all -- with the licens- 
ing of power projects. 3 Grazing rights are also the sub’ect 
of discretionary licensing except in formally established 
grazing districts.44 


126. Post-sale, -lease, or -license re ulation. Even 
after sales or contracts are made, or leases or licenses are 
issued, administrative agencies continue to exercise at least 
some degree of discretionary authority. Some sales of land 
may be subject to reversion of title to the government for 
abandonment or unauthorized uses, hence contemplate some con- 
tinuous surveillance. Timber sales are subject to much 
post-sale administration.46 Mineral leases are subject to a 
variety of limitations and conditions with attendant post- 
lease policing as well as the subsequent approvals required 
for such things as adjustments, suspension of operating re- 
quirements, assignments or exchanges, conservation agreements, 
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and unitization plans and operations.“/ Grazing “permits” 

are subject to adjustments and periodic limitations of num- 
bers of livestock or seasons of use as well as the need for 
supplemental permits such as those for fencing and wells .48 
Park concessions are subject to record keeping, reports, and 
inspections.49 The same is true of paren site licensees.° 
Even rights of way may be forfeited. 1 Administrative termi- 
nation -- suspension, cancellation, or forfeiture -- of leases 
or licenses is the usual consequence of failure to abide the 
terms of the relevant statutes, leases, licenses, regulations, 
or administrative instructions. Such termination procedures 
are of the summary variety -- as discussed below -- save in 
the few instances where the statutes prescribe hearings or 
court proceedings. 


1. "Adjudication" 


127. Discretionary cases. Government officials 
handling such public land dispositions may call the admin- 
istrative process therefor “adjudication."94 Actually, how- 
ever, they do not treat them all the same. They draw a sharp 
and extremely legalistic distinction between (a) most sales, 
leases, contracts, and permits on the one hand and (b) those 
dispositions in which an applicant can claim some more or less 
specific statutory right or preference. In other words, most 
sales, leases, contracts, and licenses they appear to consider 
to be tantamount to privileges to be accorded in their "dis- 
cretion." But for claims to statutory rights or preferences 
the public land agencies make special procedural provision 
although these also involve discretion of the narrower variety 
customary in administrative adjudication generally. Moreover, 
in most cases of either sort, the door to disposition may be 
opened or closed -- at the administrative threshold -- pursuant 
to a so-called "classification" procedure which is also deemed 
to be entirely discretionary. Apparently these agencies treat 
discretion as implying not only a necessary or at least per- 
missible absence of rules of substance (which will be dis- 
cussed in chapter XI) but also as at least permitting an 
equivalent absence of rules of procedure. (The Federal Power 
Commission is a notable exception.) Actually, according to 
the Supreme Court, the situation should be just the other way 
around, i.e. large discretion requires strict procedure. "Un- 
less we make the requirements for administrative action strict 
and demanding, expertise, the strength of modern government, 
can become a monster which rules with no practical limits on 
its discretion." 
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128. Prerequisite classification. In any case, of 


course, it is of primary importance to determine whether or 

not the land or interest sought is subject to, or has not 

been wholly "withdrawn" from, the requested disposition. >6 

In effect if not by statute, however, all public lands and 
interests under BLM jurisdiction (except in Alaska) are with- 
drawn from entry, selection, or non-mineral location and: it re= 
quires a "classification" to "open" them to such dispositions. >/ 
The classification function, too, is discretionary not only 
because the statutes do not limit it but also because, where 
lands are classified for retention in federal ownership, the 
Secretary has further discretion to administer them within 

the loose concepts of multiple use and sustained yield.58 
Classification procedures are slight or nonexistent.29 In 
most cases involving BLM lands, but not all of them, the 
regulations contemplate a dual or bifurcated procedure in- 
volving first a separate private petition for classification 
of the land as suitable for the disposal sought which, if 
favorable, is then followed by what is deemed the adjudica- 
tion proper upon the original application.60 Neither the 
regulations nor the form of petition for classification, in 
such cases, are informative or helpful to the applicant. 

The shadowy line between such classification and adjudication 
is emphasized by the fact that occasionally either divided 
proceeding is not required or the same issue is present in 
both as well as the further reality that, even after a favor- 
able classification, there is nothing to prevent its with- 
drawal during or upon the subsequent adjudication proceedings 
proper. 62 The administrative regulations may or may not call 
attention to prerequisite classification.63 "Classification," 
which is the subject of chapter II, will not be further 
stressed in this chapter. 


129. Organization for adjudication. Classification 


aside, there are indeed not only no rules of procedure for 
wost initial public land dispositions but also no realistic 
procedural information of the sort specified in the Administra- 
tive Procedure Act. The latter requires each agency to pub- 
lish "the established places at which, and methods whereby, 
the public may obtain information or make submittals or re- 
quests" as well as state "the general course and method by 
which its functions are channeled and determined."64 The 
Federal Power Commission does so in its regulations.®5 The 
other public land agencies fall far short even in their staff 
manuals and instructions. Thus the applicant for some dis- 
position or other involving public lands is left to wend his 
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way through the administrative jungle by such word of mouth 
instructions as he may obtain from officials of all degrees 
-- which he may follow or not at his peril.67 a glance at 
the organization of the Several agencies in this respect will 
be instructive. The Atomic Energy Commission may, however, 
be put aside at once because its activities touching public ~ 
land disposals*are so minor and incidental @s to warrant no 
organtzation therefor or discussion thereof. 68 


130. Federal Power Commission. So far as pertinent 
here, FPC has only the function of granting and policing 
licenses for hydroelectric power projects, which may involve 
substantial and important areas of the public lands as set 
forth in chapter VIII. The five-man Commission operates 
under a chairman, chosen by the President from one of their 
number, who is the principal executive officer. Other offi- 
cials and units of this independent agency, important here, 
are an Executive Director (who is the chairman's deputy for 
executive and administrative matters), a Secretary, a Bureau 
of Power (responsible for all staff activities pertaining 


_. to hydroelectric power), General Counsel (for the legal 


phases of all Commission functions), an Office of Hearing 
Examiners (for trial-type hearing functions), and an Office 
of Economics (for advisory and research activities). The 
contents of applications for preliminary permits or project 
licenses are carefully specified and "unacceptable filings 
may be returned by the Secretary with an indication of the 
deficiencies thereof and the reasons for nonacceptance and 
return."69 Otherwise applications are referred to the Bureau 
of Power and the General Counsel for Study and recommenda- 
tions, notice is published, protests can be submitted, and a 
hearing "may" be held in the discretion of the Commission, 70 
Unless a hearing is held, the procedure is of the "informal"' 
or conference type./1 Since the Commission proper makes the 
final decision, there is no place for departmental appeals 
and for the same reason the hearing process, when made avail- 
able, is more or less integrated with that type of final 
decision making.’/2 In either case the regulations provide 
for the essential submittals, record, and final decision. /3 
But the situation is quite different in the other public land 
agencies. 


131. Defense departments. The defense departments -- 


Army, Navy, and Air Force -- under the Department of Defense 
have central, sometimes intermediate, and field organizations 
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all of which may be concerned in their dispositions of public 
lands to the extent found not required for their immediate 
needs. Accordingly, two operations are required -- one to 
determine whether the land is "available" in that sense, and 
another to determine specific temporary dispositions (by the Re 
issuance of leases or licenses) after the land has been so_ 3* 
made available. Each of these kinds of operations may differ -? 
as between Army, Navy, and Air Force. Avai lable-for-dispasi- 
tion decisions may require concurrence ‘just short of the 
Secretary of Defense himself upon processing from commanders -: 
of forts, navy yards, etc. up through regular command channels. 
But once such availability decisions have been made, for the 
Army and Air Force Division Engineers may prepare "outleases" 
or easements for submittal up the line to District Engineers, 
the Chief of Engineers, and beyond. The Navy operates simi- 
larly except that it does not utilize the services of the 

Army Engineers. The grant of easements and leasing of public. 
lands by the defense departments is not only incidental but 
not the significant operation it is in the Forest Servige and 
the Interior Department. The staff instructions, which“. 
identify and authorize these functions, are concerned with who 
is to exercise them rather than how they are to be exercised. 


132. Bureau of Reclamation. The Bureau of Reclamation 
in the Interior Department permits entries for homesteads on 
reclaimed public lands -- but otherwise it finds rare occasion 
for the disposal of public lands or resources./5 It is headed 
by a Commissioner, who reports to the Secretary of the Interior 
through the Assistant Secretary for Water and Power Develop- 
ment. In addition to the Commissioner's office at Washington, 
there are a Chief Engineer's office at Denver, seven rv, lonal 
offices headed by a Regional Director, the Alaska District 
Office, two river basin planning offices, and operating offices 
for particular reclamation projects. At the Washington office 
under the general supervision of the Assistant Commissioner 
for Planning and Irrigation is a Division of Irrigation and 
Land Use exercising responsibility for management of Bureau 
lands , 76 Authority to approve dispositions and uses of Bureau 
land is apparently exercised primarily by the Regional Directors 
although the Bureau manual indicates that some matters must be 
approved by the Commissioner or the Secretary./7 But both the 
codified regulations and the manual indicate that in at least 
some instances action may be taken by officials locally situ- 
ated and in charge of particular projects or districts./78 with 
respect to issuance of certificates of qualification for home- 
stead entry, the Regional Director's decision is not an initial 
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one but is a "final" decision on appeal from a special 
examining board./9 The other reference to an appeal "pur- 
suant to the rules of practice" of the Interior Department 
occurs in general departmental regulations EPerecis ne per- 
mits, leases, and easements for public works.8 


133... National Park Service. The National Park 
Service, too, is not in the regular business of disposing 
of public lands or resources save as it may grant concessions 
for the use of visitors to the national park system. ® This 
unit of the Interior Department, under the Assistant Secre- 
tary for Fish, Wildlife and Parks, is headed by a Director. 
In addition to the headquarters staff at Washington, there 
are three planning and service centers, six regional offices 
headed by Regional Directors, and some 263 parks (i.e. na- 
tional parks, parkways, monuments, recreation areas, etc.) 
each headed by a Superintendent reporting to a Regional 
Director. At the Washington headquarters the official 
primarily responsible for management of park resources is 
the Assistant Director for Operations. Reporting to him is 
the Division of Concessions Management, which handles mat- 
ters respecting park concessions not delegated to regional 
or park offices. Non-revocable permits may only be granted 
by the Washington office on recommendations channeled through 
the appropriate regional office.82 Revocable special-use 
permits are issued and revoked by park Superintendents in 
Civil Service Grades GS-11 or higher; those in lower grades 
may issue permits for terms up to three years, however; and 
applications involving deviations from policy or unusual 
circumstances are to be sent to Regional Directors for 
approval, 83 The Director has delegated to the Regional 
Directors the execution, amendment, assignment, and termina- 
tion of concession permits of not more than 5 years’ term or 
with anticipated annual gross receipts under $100,000 and, by 
subdelegation, the Regional Directors have in turn vested 
this authority in the park Superintendents with qualifica- 
tions similar to those in connection with special-use per-— 
mits.84 Concession contracts for more than 5 years or involv- 
ing annual business of $100,000 or more must be executed by 
the Director.85 Others are apparently handled by the Super- 
intendents in routine cases and referred to the Regional 
Director in. others, or the latter is at least consulted. 
Timber sales under $1000 have been delegated to the Regional 
Directors who, in turn, have redelegated the authority to 
their park Superintendents.86 In the supervision of con- 
cession operations initial decisions are made by the park 
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Superintendents with a right of appeal "on any concession 
matter" to the Regional Director and then to the Director.8/ 
Though there are no regulations or staff instructions there- 
for, it is apparently possible to take a case to the Secretary 
because it is reported that such appeals are routed to the 
Solicitor's Office where they are handled on an ad hoc basis 
pursuant to no fixed procedure. 


133A. The Geological Survey. The United States 


Geological Survey, also a unit of the Interior Department, 
operates under the Assistant Secretary for Mineral Resources. 
It is headed by a Director. Responsibility for functions 
pertinent to this study is exercised by the Conservation Divi- 
sion with four Branches. Two of the latter are concerned with 
classification, i.e. the Branch of Mineral Classification and 
the Branch of Waterpower Classification. The remaining two 
supervise operations under mineral leases, i.e. the Branch 

of Mining Operations and the Branch of Oil and Gas Operations. 
Each branch maintains several regional offices, some of which 
are further subdivided into districts.88 In charge of each 
regional office of the Branch of Oil and Gas Operations is a 
Regional Oil and Gas Supervisor who is authorized to approve 
applications for suspension of operations or production and 

to terminate the same, to issue exploration permits in the 
outer continental shelf, to approve communitization or drill- 
ing agreements, and to take various routine actions in connec- 
tion with unit agreements. 89 Similarly in charge of each 
regional office of the Branch of Mining Operations (other than 
oil or gas) is a Regional Mining Supervisor who is authorized 
to approve applications for suspension of operations or pro- 
duction and to terminate the same with respect to leases for 
minerals other than oil or gas.90 The Regional Supervisors 

of both branches, and apparently also their subordinates, 

may (a) shut down operations for failure to comply with regu- 
lations or orders and (b) recommend the cancellation of 
leases. With respect to approval or termination of sus- 
pensions, appeal lies from the action of the Regional Super- 
visor to the Director and then to the Secretary of the 
Interior.92 With respect to oil and gas unit agreements, the 
codified regulations speak only in terms of appeals from the 
Director to the Secretary without mentioning the possget ta ey 
of prior appeals from Regional Supervisors to the Director. 73 
With respect to orders for compliance or shutting down opera- 
tions other than oil or gas the regulations indicate that the 
Director is by-passed on appeal, i.e. the action of the re- 
gional officer, or publica the head of the Branch, is appealed 
directly to the Secretary. 94 
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Secretary of Agriculture through the Assistant Secretary for 
Rural Development and Conservation. There is an Associate 
Chief; and there are Deputy Chiefs for Programs and Legisla- 
tion, for Administration, for Research, and for The National 
Forest System. The latter encompasses nine Regions, each 

under the direction of a Regional Forester. Each Region 

comprises a group of National Forests, National Grasslands, 

and other local areas administered by the Service -- for 

each of which there is a Forest Supervisor responsible to 

the Regional Forester. National Forests and National 

Grasslands, in turn, are divided into Ranger Districts, 

each under the direction of a District Ranger.95 While some 

land disposition decisions are made initially by District 

Rangers, they are normally made in at least close consulta- 

tion with the Forest Supervisor and the results are usually 

considered the decisions of the latter.96 The chain of 

command is thus from Secretary (or Assistant Secretary) to ' 
Chief to Regional Foresters to Forest Supervisors to Dis- 

trict Rangers. There is an intricate appellate System, which 

is discussed below.?/ The Forest Service is one of the two 

main public land agencies of the United States and handles a ) 
great volume of business for such dispositions as timber 

Sales, grazing permits, and recreation uses. 


Interior operating through its Bureau of Land Management , 99 
The latter, under the Assistant Secretary for Public Land 
Management, is headed by a Director. The Office of the 
Director, with headquarters at Washington, includes other 
Offices such as those for Appeals and Hearings, for Informa- 
tion, for Legislation and Cooperative Relations, and for 
Program Development. There are Assistant Directors for 
Administration, for Resource Management, and for Lands and 
Minerals -- to whom various Divisions of the Bureau report, 
The Bureau's basic field organization consists of (1) State 
Offices headed by State Directors and responsible for one 

Or more of the twelve western States, (2) District Offices 
headed by District Managers and responsible for a portion 
of the area under a State Office, and (3) in a few instances 
Resource Area Headquarters under Area Managers and responsi- 
ble for portions of a District. (In addition there are an 
Eastern States Office in Silver Spring, Maryland, Hearing ) 
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Offices at Sacramento and Salt Lake City, Outer Continental 
Shelf Offices at Los Angeles and New Orleans, and so on. ) 
Unclear arethe position and authority of still another bastc 


gate "for" the State Director. 105 Despite the confusing pic- 
ture as to who actually exercises authority to make initial 
adjudications, it appears that appeal lies directly to the 

~~ except (1) in grazing district matters, where the "appeal" 
is "to the examiner," i.e. for a trial of the facts, and (2) 

for classification, where a4 System of "administrative review" 

by the Secretary takes the Place of the usual administrative 
appeals.106 The further appeal to the Secretary in other 
matters is treated below in the third section of this chap- 

ter, 


134. "Informal" rocedures. All public land adjudica- 
tions call for some administrative procedure or other to 
ascertain the relevant facts. Any agency to which adjudica- 
tion functions are delegated has, by necessary implication, 
not only authority but a duty to find and base decision upon 
the necessary facts, In the exercise of that authority 
and duty, and in the absence of Statutory directions for some 
other method of procedure, the administrative agency may pro- 
ceed "informally," i.e, by written, conference, or other proce- 
dure short of a trial-like "hearing." For that purpose 
applications -- simple or elaborate -- are required to initi- 
ate the granting of the patent, lease, permit, or contract 
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desired; and the disposal regulations of the public land 
agencies are primarily devoted to prescribing the form and 
contents of applications, 108 They often provide for cor- 
rections or summary rejection of such applications for 
failure to comply with those requirements,199 put there 

-- save in the few situations in which a trial-type hearing 
is available as discussed in the next section of this 
chapter -- the stated procedure ends in almost all cases. 
Indeed, the regulations relating to BLM dispositions admit 
the absence of any regular and established routine in these 
cases by providing that objections raised by anyone to any 
action proposed to be taken in any proceeding "will be 
deemed to be a protest and such action thereon will be taken 
as is deemed to be appropriate in the circumstances."1 To 
be sure, there is no reason to doubt that a persistent appli- 
cant may confer with field officials and make additional oral 
or written submittals to them.111 But most of these offi- 
cials have no authority to bind the government.112 Unless 
the applicant has been apprised by informed officials, he is 
at least unsure as to what further information he should 
submit. Of course where the necessary facts are agreed or 
admitted as well as favorable, the disposition may be made 
accordingly. Otherwise the problem of the nonfederal party 
is more than a mere burden of proof -- it is a matter of not 
knowing what issues are viewed by officialdom as the critical 
ones. Once an application disappears into the departmental 
limbo the applicant loses touch with the reality of what may 
be happening to it, unless he has a friend at court so to 
Speak. There is no assurance -- by Statute, by regulation, 
by staff instruction, or by observed conduct -- that data or 
opinions will not be received by the officials without notice 
thereof to the applicant and hence without opportunity for 
the latter to submit rebuttal proof. As indicated in the 
previous paragraphs, there is often no way of knowing what 
officials are going to make the initial or "final" decision. 
What happens is that, after due application has been made, a 
"file" accumulates rather than a record, that the applicant 
does not know what it contains or who sees it, and that a 
decision is somehow made. If anything more is intended 
officially, the least that could be done is to have the 
process appropriately described in the codified regulations 
of the agency for each disposal function (which FPC does as 
mentioned in chapter VIII). If that were done, then further 
attention should be given to the publication of notice of 
disposition applications -- where that is not already done 
-- to apprise third parties who may be interested; and the 
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procedural rights of the latter, too, need to be stated in 
such regulations. In any event and with the exception of 
FPC, there is not a syllable in the land disposal regulations 
which provides even paper assurance (which is virtually 
indispensable before anything more may be expected) that due 
adjudicative process will be afforded applicants for public 
land dispositions. Any attempt to describe the situation in 
more detail would merely-obscure this basic infirmity in the 
System. It is the frustrations of situations such as this 
which lead to demands for administrative trial-type hearings, 
which are discussed in the next section of this chapter. 


fhe "Hearings" 


135. Definition and effect. The word "hearing" has 
many meanings in the field of law but for present purposes 
only two need be stressed. A "public hearing" is likely to 
mean nothing more than an airing of views, a town meeting so 
to speak, before taking some form of general action or, 
particularly, in the making of regulations. That meaning 
will be important in chapter XI of this study. On the other 
hand, in the administrative "adjudication" of particular 
cases, the word "hearing" is usually taken to signify a court- 
like trial of relevant facts. It is in the latter sense that 
the word is used in the following paragraphs. As compared 
with the "informal" adjudication procedure described above, 
it is important to recognize that such a hearing is more than 
merely more formalized fact-finding procedure and more than 
a device to assure fairness to the parties. By exercising 
trial powers agencies become endowed with authority to judge 
the credibility of witnesses and the weight of proof as well 
as to make any necessary inferences of fact -- and thus 
reduce the function of any court before which the cases may 
come. By so limiting courts agencies reduce the latter to 
mere "reviewing" instrumentalities. Here, to make a long 
story short, the Interior Department has provided hearings 
only in types of cases which involve Statutory rights and 
preferences, that is to Say, those which are subject to 
court controls as set forth in the last section of this 
chapter. By supplying these hearings, then, the agency has 
reduced the already limited court controls over public land 
dispositions. In its more immediate effect, of course, the 
administrative hearing substitutes for or culminates the 
adjudicative process. 


136.) - Trial powers of agencies. Whether an 
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administrative agency is entitled to assume to be the 
exclusive trier of the facts may depend upon whether, in mak- 
ing the delezation of adjudicative authority to the agency, 
the legislature has explicitly required a hearing or has by 
some appropriate form of words indicated that it has contem- 
plated agency exercise of formal trial powers in ae out 
the adjudica‘ive functions otherwise delegated to it.+13° That 
issue arises, however, only where -- upon court’ review -- 
either (a) it appears that an agency has failed in a proper 
case to exercise its trial powers or (b) the court is asked 
to try out tne facts instead of accepting the trial record 
duly authorized by Congress to be made by the agency, 114 
Since in at least some of the few situations in which there 
are entitlement or firm preference rights the agencies make 
formal trial >rocedure available as explained below, and since 
there is significant court review respecting few public land 
matters at best, the exercise of trial powers by public land 
agencies has not been the subject of important judicial 
opinion.115 Ip any event it is not within the scope of this 
study to determine in precisely what operations the land 
agencies are to be the statutory triers of facts.116 Except 
as hearings may be prescribed or implied in connection with 

_ certain BLM dispositions discussed next below, the statutes 
do not specify hearings in public land matters other than 

the special situation presented by Federal Power Commission. 
licensing of power projects and one obscure, perhaps unneces- 
Sary, and apparently unused authority of the Forest Service. 
to cancel road easements for abandonment. 117 s 


137. BLM hearings. Hearings in adjudications by 
officials of BLM are governed by regulations which provide 
for both "voluntary" hearings, i.e. those not required by 
the statutes, and those which the Secretary of the Interior 
deems required either by statute or by constitutional implica- 
tion.118 Bur the voluntary hearings, held by "field commis- 
Sioners,"' are reportedly in disuse. 119 The others, for which 
provision is made in general terms, are called "contest" pro- 
ceedings.120 there the holding of required hearings, accord- 
ing to the jumbled and cryptic provisions in the regulations, 
is limited to cases in which both (a) there is an issue of 
fact precipitated by a "contest" initiated by the government 
itself or private parties and (b), if the contest is a private 
one, the person initiating it "claims title to or an interest 
in land adverse to any other person claiming title to or an 
interest in such land."121 persons who claim a Statutory or 
“preference” Tight of entry by virtue of having successfully 
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<sontested the entry of a homesteader or desert land ‘entryman 
tay also qualify.122 Since the statute directs the Secretary 
=o provide "for local hearings" on appeals from decisions of 
tne administrative officer in charge and perhaps also because 
of the special preferences accorded local stockmen and exist- 
ing permittees in the Statute, there are separate regulations 
tor grazing district licensing hearings -- which comtemp late 
non-hearing proceedings first and "appeal to an examiner" 
‘hereafter for hearing purposes proper.123 the statutory 
oreference right of any native of Alaska "to secure by allot- 
ment the nonmineral land occupied by him" has also moved the 
iepartment to adopt hp regulations for hearing such 
“possessory claims, "124 

137A. Hearing details. Apart from those difficulties 
and specifics of coverage, the BLM regulations provide for 
mearings generally along the lines required by the Administra- 
sive Procedure Act with additions of detai1,125 There are 
the usual provisions for prehearing conferences, notices of 
ime and place, subpoenas and-‘depositions, attendance and 
interrogation of witnesses, oral and documentary evidence, 
sopies of the transcript (record) at a price, and the usual 
uost-hearing process including findings and either 3 "final" 
ur recommended decision by the presiding examiner, 126 Where 
=me examiner is permitted to make the initial decision, appeal 
tuaay be taken to the Director as further discussed in the 
meext section of this chapter.127 The examiners are those 
amsalified pursuant to Eng gpecial requirements of the Admin- 
igstrative Procedure Act, /2 They have offices at Sacramento 
amd Salt Lake City and "are responsible to the Director for 
conducting hearings and making decisions."129 In view vt 
tne fact that a whole book could be written on these elements 
oa= the formal hearing process in administrative agencies and 
ssimce adjudicatory hearings are the exception rather than the 
mile in public land disposal cases, no point is to be gained 
ov further description. The BLM hearing regulations may be 
crampared with the more precise and extensive counterparts of 
ttize Federal Power Commission mentioned in chapter VIII, but 
“tmere is no reason to suppose that they are insufficient or 
ttaat the operation of the BLM examiners is other than credit- 
ample. It is to be kept in mind, however, that no matter how 
cmmportant hearings may be for finding facts in individual 
osases, in the last analysis the "common law of the depart- 
aeent'' is mainly made at the appellate level, i.e. by the 
agezcisions of the Direetor or the Secretary on appeals as dis- 
cusssed in the next section of this chapter as well as in 
cmaapter XII-4. 
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138. Third-party interests. The possibility or right 
of others than the main parties to cases to participate in 
hearings (or other proceedings for that matter) is either not 
mentioned in the regulations or mentioned in such general 
terms as to be left at gees (as it also tends to be in court 
rules of the same nature). 30° The narrow definition of 
“"party’' mentioned in § 137; commits the Interior Department 
to a strict position and is strictly followed, 131 Never she- 
less, there are obvious problems in the mineral field. In 
contrast the regulations in connection with forage permits in 
grazing districts are comparatively liberal in tone, permitting 
any person "who in the opinion of the district manager may be 
directly affected by the decision" to be notified of the hear- 
ing and "upon a proper showing of interest ... be recognized 
by the examiner as an intervenor."133 Of course such third- 
party interests are just as important in non-hearing cases, 
where the exigencies of the system seem to relegate them to 
the status of mere "protestants."134 But extension of third- 
party rights is not without its problems because it also means 
that there must be more public notice of land disposition 
proposals or applications (with attendant delays), both hear- 
ing and non-hearing procedures may be made more complex by 
increasing the number of participants, the same would be true 
in the departmental appeals system, and recognition of more 
party interests at the departmental level cannot fail to 
raise bureaucratic fears of proportionately increased judi- 
cial review proceedings. 


138A. Hearing values and limitations. Third-party 


interests aside, it is important to keep in mind that there 
are limitations as well as values in administrative trial- 
type hearings. The latter are mainly, perhaps only, useful 

as a matter of making a fair and exclusive fact record for 
both the final administrative decision and any available court 
review thereof. Save as the parties otherwise consent, a 
hearing permits them to hear or see the evidence offered by 
both sides, to meet it by rebuttal or otherwise, and to make 
their ultimate pleas on the basis of the resulting case record. 
Even that is only true to the extent that, before or after 

the record is closed, no other evidence is in fact received 
outside that record. A bit of apparently damaging ex parte 

or secret evidence of the latter kind of course may destroy 
the value of the most meticulously made formal record. In 
addition, even if the formally made hearing record is meticu- 
lously taken to be the sole source of factual information for 
decision, the very point of conferring the trial-of-fact 
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function on administrative agencies is to endow the latter 
with the exclusive authority to judge the credibility of 

the witnesses or documents, to weigh the evidence, and to 
draw inferences with much the same leeway that a jury has , 135 
Moreover, no matter what the hearing officer, be he an examiner 
or other official, decides or recommends, his decision is sub- 
jéct to reconsideration de novo by superior administrative 
officials on appeal as set forth in the next section of this 
chapter. Hence it is the latter who fix the standards of 
proof, cast the burdens, make adjudicative policy, and formu- 
late such agency decisional law as there is in any administra- 
tive field. 


3. Administrative "appeals" 


139. Generally. In the regulations of public land 
agencies provisions for departmental "appeals" are as plenti- 
ful as trial-type hearings are scarce. In the case of the 
Federal Power Commission's power project licensing, however, 
there are no appeals because the Commission makes all the 
decisions itself, leaving room for no further agency proceed- 
ings save for something similar in the form of (a) "appeals" 
from, or consideration of, their examiners’ decisions, find- 
ings, or staff recommendations if any ot (b) Commission "re- 
hearings."136 The first of those is so closely related to 
initial decisions as to be "appeals" only in name and the 
second does not even purport to be an appellate process. The 
Defense Department regulations and manuals do not mention 
the subject, no doubt because its disposals of public lands 
are few and incidental; and the same is true of AEC. It 
is in the highly decentralized departments -- those which 
in organization emphasize the widely dispersed nattre of the 
subjects and locations with which they deal -- that coordina- 
tion of policy from the governmental standpoint and the de- 
mands of local interests for case consideration by higher 
authorities result in formal or informal Nappeals . "138 


140. INTERIOR DEPARTMENT, The Interior Department 

has an elaborate appeals system, particularly with reference 

to BLM actions. There are normally two levels of appeals, one 
to the bureau head and another thence to the Secretary of the 
Interior. But that is not always the case, some appeals appar- 
ently stopping with the bureau head and others bypassing him, 
so far as the regulations show. However, both the Secretary 
and the BLM Director have deputies to exercise their appellate 
functions as will appear below. It is important to note also 
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that in all types of appeal cases the reviewing officials in 
practice are free to assume all powers of the initial adjudica- 
tors rather than to act within the limited scope normal to 
appellate tribunals.139 In other words, they proceed de novo, 
or at least-hold themselves free to do so, rather than confin- 
ing themselves to the correction of gross or palpable errors 

on the original file or record. 140 Thus, to the extent that 
they receive new data or evidence, they import into the depart- 
mental appellate process problems of notice, rebuttal, and 
fresh decision making normally assumed to be limited to initial 
adjudication -- but of course they may avoid this problem by 
remanding a case for the taking of further evidence.141 yow- 
ever, there is no requirement of a hearing in what would other- 
wise be a non-hearing case.142 There is no appeal unless the 
complainant has exhausted his recourse and procured a final 
decision at the level of initial adjudication,143 On failure 
to appeal, the matter may not be relitigated, 


_140A. Other than BIM, The fragmentary regulations for 
the National Park Service infrequently mention, the subject of 
appeals from actions "refusing, conditioning, or revoking a 
permit" and then only to the Director of that Service.145 yn- 
successful applicants for homestead entries in reclamation 
districts may appeal to the Regional Director of the Bureau 
of Reclamation, whose decision "on all appeals shall be 
final, "146 However, except in cases of immediate danger, 
Some actions of USGS are appealable to the Director of that 
bureau, and thence to the Secretary of the Interior, in the 
case of oil and gas but actions of mining supervisors involv- 
ing other minerals are appealable directly to the Secretary. 
There are completely separate "protest" or appeal regulations 
for classifications.148 the more extensive appeal provisions 
for BLM actions are discussed in the next several paragraphs. 


141. Appeals to BLM Director. To assist the BLM 
Director in handling the sizable volume of appeals to him 
there is in his Bureau an Office of Appeals and Hearings 
which both "reviews and issues decisions, or makes recommenda- 
tions on appeals to the Director from decisions of Bureau 
field officials" and "provides administrative direction to 
the work and functioning of field Hearing Examiner offices, "149 
In addition there are formidable "appeal procedures" regula- 
tions applicable to BLM actions. 150 They begin with some 
general provisions which stress timely filing and service of 
notices of appeal and statements of reasons therefor on pain 
of summary dismissal for failure to comply, 151 Inquiries may 
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In hearing (contest) cases "the record made shall be the sole 
basis for decision on appeal except to the extent that offi- 

cial notice may be taken" but otherwise "no decision on appeal 
Shall be based upon any record, Statement, file or similar : 


Note the limitation to a "party," which : 
: presumably excludes 
other interested or affected persons, l Aantivele aay be 


. filed, a discretionary "hearing to present evidence on an 


issue of fact" may be requested .or ordered, oral argument 
may be permitted, a written decision is to be rendered and 
served "'on all parties," and appeals therefrom may be taken 
to the Secretary of the Interior ,1 Upon failure of an 
party to appeal to the Secretary "that decision shall a 
such party be final and will not be disturbed except for 
fraud or for gross irregularity, "158 


141A. A eals to Secretar Solicitor). The Solici- 
tor, who is the principal departmental legal adviser to the 
Secretary of the Interior and the Department's chief law of+ 


the Director of the Geological Surve or his de 

proceedings which relate to lands fabyledas: ‘apt enaceiiae 
He may redelgate that authority to the Deputy Solicitor and 
the latter Supervises, among other things, the work of the 
Branch of Land Appeals in the Solicitor's Office, which func- 


the direction of an AS8sociate Solicitor, is responsible for 
other legal matters arising in connection with the programs 


USGS. The following description of the appeal regulations, 
respecting appeals to the Secretary, must therefore be read 
142. Secretarial a eal regulations, Appeals to the 


Secretary of the Interior respecting BLM actions may Or may 
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not be taken "from a final decision of the Director" of BLM 
in the following situations: (1) They may be taken where 
the latter's decision is one made by him "on appeal" as de- 
scribed above. (2) They may also be taken when his decision 
“is an original decision," i.e. made by him in the first in- 
stance. (3) But no appeal lies to the Secretary from such a 
decision of the Director "which, prior to promulgation, has 
been approved by the Secretary. "1 2 (4). Apparently the 
Secretary may proceed otherwise to act in any case since the 
appeal regulations also provide that nothing in them "shall 
be construed to deprive the Secretary of any power conferred 
upon him by law" -- and of course all the powers of the De- 
partment are conferred upon him by law. In the first and 
second of these classes, that is, those in which formal ap- 
peals may be taken, review by the Secretary is to be had 
only by "any party adversely affected."164 Note the stress 
on "party,'' which presumably precludes such recourse by 
other persons interested or affected.165 Notice of appeal 
must be filed within a limited period as well as a statement 
of reasons and "each adverse party named in the decision ap- 
pealed from" must be served “ig2tt on pain of summary dismis- 
sal in case of noncompliance. Third parties so served 
“must file an answer" within a limited period and serve it 
on the appellant, but "failure to arswer will not result in 
a default" and if it is not filed in time "it may be disre- 
garded in deciding the appeal, unless the delay in filing 

is waived" as provided in the regulations. The Secretary 
may “in his discretion grant an opportunity for oral argument 
before him or a person designated by him."168 o£ course "no 
appeal will lie in the Department from a decision of the 
Secretary." 


143. Appearance of government counsel. There is a 


netable and serious omission, in those general appeal regu- 

lations, to state any right of appearance or submission b 

the subordinate officials in support of their decisions.1/0 

By way of contrast, in grazing proceedings (licensing) in 

grazing districts, for which there are special and supple- 

mental appeal regulations, an appeal from the examiner's 

decision after hearing may be filed by any party "including 

the State Director or his representative," appeals by other 

parties must be served on them, and any party "including 

the State Director" opposing the appeal will be allowed to 

file a reply brief.1/ Presumably such status as a "party" 

then continues, on the part of the BLM Director, into the appeals 

to the Secretary by parties “adversely affected."172 No reason 

appears why government counsel should be entitled to appear in 
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one class of appeals but not others. However, there are conflict-— 
ing reports as to the Yight of officials to appear, outside the 
regulations, in all appeals. 


144. Stays pending appeals. Normally, pending formal 


appeals, the decision appealed from will not be operative, 
i.e. "the timely filing of a notice of appeal will suspend 

the effect of the decision appealed from pending the decision 
on appeal" -- but, when the "public interest" requires, "the 
officer to whom an appeal may be or is taken may provide that 
a decision or any part of it shall be in full force and effect 
immediately."173° No hint of any form of procedure is indi- 
cated for the latter type of situation, but it is said that 
such problems arise very rarely. 


145. Joinder of Secretary and Director. Where the 


third type of appeal or decision is made, that is, the Secre- 
tary joining in the decision of the Director as set forth 
above, then of course there is only one decision or ap- 
peal as the case may be. The effect is to cut off the final 
appeal to the Secretary. It means that, in such cases, the 
parties will have had no separate opportunity to secure his 
revisory action. Something similar is familiar in court ap- 
peals in non-administrative cases, when the highest courts 
“on certiorari" decline review and in some sense may be said 
to join in the decision below. But that appellate court 
process at least gives the parties an opportunity to approach 
the highest court separately from the decision process in 

the intermediate court. On the other hand, one appeal is 
widely assumed to be sufficient in any form of legal proceed- 
ings -- which parties here get in the form of an appeal to 
the Director with or without the Secretary joining in. 


146. Revisory authority of Secretary. The fourth 


type of case mentioned above, in which the Secretary exer- 
cises his reserved powers notwithstanding the appeal regula- 
tions,175 could result in his bypassing the normal decision 
and appeal process set out in his appeal procedure regula- 
tions. Whether that is actually done to any significant ex- 
tent has not been ascertained. Whether it should be done in 
any case is perhaps debatable. There may be cases where a 
short cut to final decision is needed. But the fact that the 
possibility exists could have a tendency to denigrate the 
formal appeal process pursuant to the published regulations 
and invite extraordinary summary action in which the parties 
entitled to be heard at least informally are not heard at 
a. 
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147. Written decisions on appeal. The regulations 
contemplate 1ygitten decisions" by the BLM Director on ap- 
peals to himl -- which does not, or at least need not mean 
extended discussions of legal and factual issues after the 
manner of appellate courts. However, carefully written (and 
deftly decided) formal opinions are the practice at the 
Secretary's level and become part of the body of public land 
daw sources. The BLM Director's decisions are similarly 
written with similar utility. 





148. FOREST SERVICE. On paper the appeal regulations 
pertaining to the Forest Service in the Department of Agri- 
culture are redundant, intricate, and frustrating -- no doubt 
because of the disdain of lawyers and their methods so ap- 
parent in that_excellent and yet lay-legalistic professional 
organization. Indeed, there are two sets of regulations 
on the subject; one consists of those relating to appeals in 
Forest Service land cases generally and the other is called 
the Rules of Procedure of the Board of Forest Appeals.179 
Frustrations arise from the existence of (a) severe limita- 
tions upon the types of cases appealable, (b) the antique 
duality of procedure required by a mandatory, separate, and 
preliminary operation for the "classification" of appealable 
cases within those limitations, which affects who decides 
them, (c) the confusingly quadruplicate source of appealable 
decisions or recommendations, and (d) the doctrinaire at- 
tempt to center a limited "hearing" process on appeal in the 
special Board. To further add to that arcane situation is 
the reported existence of appellate possibilities outside 
the regulations altogether. Only after prolonged and con- 
centrated study, reinforced by consultations with responsible 
officials, is it possible to restate the matter in under- 
standable terms. The short of it all is, however, fairly 
simple in its four basic assumptions to the effect that (1) 
denials of applications, deemed to be matters of administra- 
tive planning entirely, are solely for final decision by 
Forest Service officials, (2) claims of breach of granting 
documents such as leases or licenses, being essentially 
legal in nature, should be heard by a separate board, (3) 
complaints about exercises of reserved post-grant authority, 
taken as involving mainly issues of forest management, should 
not be determined but only commented upon by the board and 
then decided within the established administrative chain of 
command, and (4) in any other cases, presumably such as those 
involving planning or third-party interests, the board is to 
be merely a transmitting agent. The main complicating factor, 
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obviously, is the establishment of the board as a matter of 
good public relations coupled with, however, severe limita- 
tions of a technical nature upon its field of jurisdiction 
in order to preserve exclusive control in the Forest Service 
officials in matters presumed to be exclusively or primarily 
matters of planning or management. 


149. Foresters, Board, Secretary. The appeal regu- 


lations assume a decision structure within the Forest Serv- 
ice and the Department of Agriculture consisting of (1) 
Forest Supervisors at the level of initial, final, and ap- 
pealable decisions, (2) Regional Foresters to whom appeals 
are to be taken from the decisions of the Forest Supervisors 
in most cases, (3) a Board of Forest Appeals which, on ap- 
peals from Regional Foresters' decisions, is to decide some 
cases, recommend the decision of others, and merely transmit 
still a third group, (4) the Chief of the Forest Service, 

in the regulations called Chief, to whom such Board recom- 
mendations are referred for his decision and who may make 
some initial decisions himself, and (5) the Secretary of 
Agriculture to whom appeals may be taken from decisions of 
the Chief.180 The Board of Forest Appeals, created solely 
by the regulations, consists of five members (three regular 
employees of the Department from other than the Forest 
Service, including a chairman from the General Counsel's 
office, and two non-government employees) appointed by the 
Secretary, who sit in panels of three except that one may 
conduct "hearings." 


150. ealable cases. There is, in the first place, 
no appeal from "a decision denying an application for a spe- 
cial use permit, contract or any use of the national fore-ts" 
-- which of course closes the door to the most importaut type 
of case for appeal since to the extent that a permit or con- 
tract has been gained there is no need for appeal, 1 2 It 
leaves authority to say "no" to the !ocal forest officials. 
Administrative appeals are permitted where the issue relates 
to the breach or enjoyment of a "written instrument" -- i.e. 
a license or contract previously granted or executed "or 
other instruments having the legal effect of contracts .""283 
Thus a Class I case is one where the issue "relates to a 184 
breach of the terms or provisions'' of such an instrument. 
Such a case would be one, according to the Forest Service 
Manual, in which either of the parties is charged web fail- 
ing to abide the terms of the contracts or licenses. 5 A 
Class II case on appeal is one complaining of a decision 
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"having effect on the enjoyment of use under" such an instru- 
menast:() An example would be an official cut-back of the 
term of a grazing permit as otherwise authorized by the words 
of the permit itself, i.e. the exercise of a discretion ex- 
pressly allowed by the instrument but nevertheless made ap- 
pealable by this. regulation. 18/ Class III appeals are those 
"from other appealable decisions involving the administration 
and management of the national forests which do not fall into 
Ciass One or Class Two."188 But note that this class relates 
only.to “appealable" decisions without in any way defining 
here or elsewhere what "other decisions" are to be deemed 
“appealable."" Under that truism -- that “appealable" cases 
are appealable -- an example given in the manual is that of 

a competitor objecting to the issuance of permits. There 
are, then, only two certain types of cases in which appeals 
are permitted -- either where (a) one of the parties, includ- 
ing a forest official, breaches the terms of a permit or con- 
tract or (b) a forest officer exercises a reserved regulatory 
power or discretion under such an instrument. 


151. Parties and intervention. Moreover, in Class I 


and Class II cases, the appeal must be taken "by a party or 
parties to the written instrument" -- which rules out third 
persons of any sort or situation. 90 Of course, the appeal- 
ing party in such cases must be one who is "adversely af- 
fected."191 There is no indication of the standing required 
of appellants, if any, in the indefinite Class 111.192 tt 

is true that the permissive intervention of other persons is 
mentioned in the regulations -- but they must be persons who 
may be "adversely affected by the modification or reversal of 
a decision under appeal" and it must not appear that their 
intervention would raise new issues or unduly "delay or PLEjU-393 
dice the determination of the rights of the original parties." 
Other timber cutters, graziers, or permittees -- or even ad- 
jacent landowners or municipalities -- might qualify under 
those limitatic~s3.194 


152. Preliminary classification of appeals. Any 


forest officer who makes an appealable decision is required 

to classify it as a Class I, Class II, or Class III case. 

The regulations do not require Forest Supervisors to classify 
their multifarious initial decisions, but the Regional Forest- 
ers to whom appeals are taken or who may themselves in some 
cases make the initial decision, must, upon notice of an ap- 
peal from their decisions, classify the appeal as of Class I, 
II, or III and notify the parties accordingly. The appeal- 
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ing party must also, in his appeal papers, "set forth the 
class in which he believes the appeal should be classified, 
together with the reasons supporting his position."196 The 
Regional Forester must then prepare and file "a responsive 
statement presenting the facts and considerations upon which 
his decision on classification was based."197 The Board of 
Forest Appeals is then required to classify the appeal upon 
the written record "before considering the case on the 
mer?ts" and notify the parties, further action on the case 
being held in abeyance “until the clessification of the ap- 
peal is finally decided."198 ‘The Board's classification is 
"final unless it is appealed by the appellant or the regional 
forester directly to the Secretary [of Agriculture], in which 
case the Secretary shall make the final decision on classifi- 
eation."199 The same procedure is followed on appeals from 
initial decisions of the Chief of the Forest Service. 

The narrow distinction between "breach" of contract and im- 
provident exercise of reserved discretion under a contract 
has required the Board to write opinions on this phase of 
forest appeal cases. 


153. Board “hearings.” Still another preliminary 
determination of sorts respects the holding of a voluntary 
"hearing," which may be necessary for purposes of classifying 
the case or determining the merits.292 The regulations con- 
template that hearings for the determination of relevant facts 
may be had "as a matter of right" in Class I and II cases at 
the instance of the appellants, the concerned forest officials, 
or the Board.203 The regulations quite properly contemplate, 
however, that such hearings will not be held where the appeal 
regulations are not followed or there is no relevant issue 
of fact; and an appeal may be dismissed later for failure of 
the appellant to "prosecute" it.294 But in these respects 
Class III cases remain in limbo.295 As will be further noted 
below, this class of cases is outside the jurisdiction of the 
board, which would otherwise conduct the hearing, and heuce, 
if there is to be a hearing, it must be, conducted by other of-+ 
ficials. The regulations specify chai in these Class III 
cases (which "remain outside of the Jurisdiction of the Board") 
the Secretary on appeal to him may call a "public hearing" on 
his own initiative "in any case in which he deems the issues 
to be of sufficient public importance" but otherwise is to 
make his decision "on the record upon which the Chief's deci- 
sion was based." There is no provision for hearings by 


the Chief or other forest officers in such cases. Where they 


are held, the Board's hearings are preceded by what amount to 
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' pleadings by both parties -- which is as unusual as it is 
commendable and useful in administrative proceedings , 297 
Otherwise the Board hearings are of the conventional trial 
type in which only probative evidence is received,208 Re- 
viewing officials may remand cases to the Board for the 
production of additional evidence or information.209 jff¢ 
is important to keep in mind that these voluntary hearings 
are the only trials of fact contemplated even though they 
take place at the appellate level in the agency. 


154. Specification of issues: record. A unique, 
and surely useful, feature of the appeal regulations is the 


requirement of what amount to formal or informal pleadings ,210 
Thus, in taking an appeal from the decision of a Forest Super- 


visor, the notice of appeal must be accompanied by "a written 
Statement setting forth the reasons why the decision appealed 
from is contrary to, or in conflict with, the facts, the law, 
or the regulations of the Secretary ... or is otherwise in 
error" -- and thereupon the Forest Supervisor prepares "a 
responsive statement reviewing the matter and presenting the 


facts and considerations upon which his decision was based, "211 


Similarly, on appeal from the decisions of the Regional For- 


esters, that process is repeated on the part of the appellant; 


if a hearing is requested, the Regional Forester is to file 
"a motion, answer, or other responsive pleading with the 
Board"; and if not, the Regional Forester is to file his 
"responsive stasepent™ including "a review and presentation 


of the matter." The process is repeated, without the hear- 


ing complicaticn, on appeals from decisions of the Chief .213 
These papers constitute the record in appeal cases save to 


the extent that the transcript Staph board hearing, decision, 


or recommendations adds to them.2 


155. Routing of appeals. Prerequisite classification 
aside, the course of appeal is not what might be expected -- 
from Supervisor to Regional Forester to Chief to Secretary -- 
because of the interposition of the Board. Appeals from 
Forest Supervisors to Regional Foresters and from the latter 
to the Board, are simple enough, 215 Action by the Board, ex- 
cept in matters of classification as described above, takes 
three forms: In Class I cases -- that is, those involving 
Claims of a breach of a Forest Service written instrument 
such as a permit or contract -- the Board is to "consider the 
record and decide the appeal" which "shall be final, conclu- 
8ive, and binding on the parties thereto, except as they may 
be subject to review as provided by law."216 In other words, 
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the Board's decision in such cases ends the matter so far as 
the Forest Service and the Department of Agriculture are con- 
cerned. In Class II cases -- i.e. those in which the claim 
is that "the enjoyment of use" under such a written instrument 
is "affected" and which implicitly involve managerial deci- . 
Sions -- the Board is to make only "advisory recommendations, 
together with Supporting determinations of fact, for the con- 
sideration of the Chief."217 tn Class III cases <- that in- 
definite and yet closed group of other "appealable" decisions 
which could include third-party protests of Forest Service 
planning -- the Board is merely the clerical and transmitting 
agent for submittal of the record "to the Chief without 
recommendations."218 Thus in Class II cases it is only the 
Chief who makes the first decision on appeal -- and the same 
may be true of Class III cases -- except for matters of 
classification, which remain for the Board and Secretary as 
previously mentioned, 219 


156. Dual role of the Chief. At that point the regu- 
lations seem to assume that the Chief will make appellate 
decisions only in Class II and Class III cases, 22 But ap- 
parently he may make original decisions, including those of 
the Class I variet appealable from him to the Board for final 
resolution there,221 Apart from that situation, the regula- 
tions make a distinction between those decisions of the Chief 
which he makes (a) in the first instance, i.e. "initially," 
or (b) "in an appeal" from a decision of a Regional Forester ,222 
Where he makes the "initial or original decision in the first 
instance himself, he must classify the case if his decision 
is appealed and then the classification issue may be taken 
separately to the Board and thence to the Secretary as ii. the 
case of classification appeals from Regional Foresters’ deci- 
sions;223 and if he should make such an initial decision in 
a Class II case, it is routed to the Board for recommendations 
only and thence to the Secretary for decision of the appeal , 224 
Appellate decisions of the Chief are, in turn, appealable to 
the Secretary.225 But both initial and appellate decisions 
of the Chief in Class III cases go seaethy to the Secretary 
for decision on the merits of the appeal, 226 


157. Summary of appeal routing. Thus, apart from the 
separate and prerequisite classification of appeal cases, the 
routing of Forest Service appeals varies under the regula- 
tions as follows: Class I cases, which are essentially breach 
df contract cases, go from Supervisor to Regional Forester 
and thence to the Board -- where they end -- unless a case 
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begins with initial decision by the Chief and proceeds then 
to the Board, where it ends. Class [II cases, which involve 
the exercise of reserved post-contract or post-license au- 
thority of Forest officials, normally, proceed from Super- 
visor to Regional Forester, to the Chief via the Board for 
the latter's recommendations, and finally to the Secretary 
“=- where they end. Class III cases, which may involve gen- 


ceore@tal Forest Service planning, take thevsame course except 


that the Board serves only as the intermediate transmitting 
agency. However, if the Chief makes the initial decision in 
. 4 case, appeal lies only to the Secretary except that (a) in 
a Class II case it would be routed to the Board for recom- 
...mendations before receiving the Secretary's consideration 
and (b), as mentioned above, a Class I decision originating 
with the Chief would be appealable only ito the Board. It 
would take the proverbial "Philadelphia lawyer" long and 
concentrated effort, a sharp eye, and rugged determination 
to figure out this rather simple combination by reading the 
regulations. It would take even more of those qualities to 
_.prosecute such an appeal, particularly in view of the strong 
possibility of separate or dual proceedings respecting the 
"classification" of the appeal for routing’ purposes. 


158. Variations _and other recourse: Moreover, this 


_ -three-or four-step appellate procedure may be suw-what mis- 


_.- leading since it is not only possible but seemingly not un- 


“usual fer original decisions to be made by superior forest 


: officers in the first instance, thus eliminating one or more 
.-.0f the appellate stages. For example, the Chief himself may 
.-make the original decision at least in Class I and III cases 


eee indicated above and Regional Foresters have even more lee- 


'..-way.so far as the regulations are concerned ¥ Furthermore, 
, notwithstanding the narrow definition of appealable case in 
the regulation, it is understood that any case may be enter- 


__.-tained on application outside the ae ae upon unwritten 


... procedure and without time limits.2 


159. Nature of forest appeals. The limitations- and 


_. complexities discussed in the foregoing paragraphs are some- 

..,what obscured by the obvious attempt at fairness in the regu- 
lations. The lands covered include all under the administra- 
tion of the Forest Service. The scope of review is broad 

-.,and reviewing officers are not bound by determinations or 

_. recommendations below.230 Notice of appeal suffices to start 
the process.231 Time limits are definite and strictly en- 
forced 232 As is usual, in administrative (or court) proceed- 


-182- 


WA. 5, 


a a rN 
* 


ings, stays are not automatic but they may be requested al- 
though there is no stated procedure therefor.233 Parties 
include, besides appellants, intervenors and the forest of- 
ficer who made the decision from which the appeal is taken. 234 
Pleadings narrow issues and inform both parties and of ficials.235 
Papers are served on all parties. Facts may be tried out 
fully pursuant to familiar processes.23/ The record is avail- 
able to appellants on request . 238 Briefs may be filed and 
oral argument may be allowed. There is a 60-day rule for 
the disposition of appealed cases after the ict hee is made. 240 
Reconsiderations and rehearings are available.241 Decisions 
are written, to be based on the official record, and include 
statements of fact, conclusions, and reabtnsi oe But under- 
lying all of this are (a) the basic denial of appeals in all 
cases in which the Forest officers decline to issue permits 

or refuse to make contractual arrangements243 and (b) the 
possess of recourse completely outside the appeal regu- 
lations .24 


4. Court proceedings 


160. Generally. The procedural obscurities and limi- 
tations which characterize administrative adjudications indi- 
cated above are compounded by the similar characteristics of 
court proceedings in such cases. The latter are of different 
kinds. Some cases must be decided originally by courts. 

Others are subject only to court "review" if at all cognizable 
in court. The latter type is further complicated by the ves- 
tigésS of 19th century case law under which only private parties 
could contest patents, and then only after issuance and as be- 
tween themselves. It has confused the modern review procedures 
in which officials are parties. Moreover, even where official 
action is now deemed directly reviewable, the court proceedings 
are strictly limited as well as greatly complicated by the doc- 
trine of sovereign immunity. 


161. ORIGINAL COURT CASES. In the public land field 
courts are given jurisdiction to make the original (or ini- 
tial) adjudication in only a few situations.245 under the Loca- 
tion Act, if an adverse claim to possession is filed when a 
locator applies for a patent, the administrative proceedings are 
"stayed until the controversy shall have been settled or decided 
by a court of competent jurisdiction" -- to which extent the 
administrative process is supplanted by court process. 246 Two 
other instances of original court proceedings appear in the 
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Mineral Leasing Act. "In any appropriate proceeding insti- 
tuted by the Attorney General" leases (or interests therein) 
issued under the general Mineral Leasing Act may be canceled 
for violations of the Statute, the terms of the lease, or the 
regulations; and rights of way for pipelines are similarly 
cancellable only in that fashion.*4/ similarly, "by appro- 
priate proceeding in any United States:district court," a 
producing lease under the Outer Continental Shelf Act may 

be canceled for violations of the act, the lease, or the 
regulations.248 Of course in such situations no preliminary 
administrative procedures proper, of an adjudicatory nature, 
are required since the determination of both facts and law 

is left to the courts -- although such court proceedings may 
be, and normally are, preceded by voluntary contacts between 
the parties and efforts to ag VAs differences, reach settle- 
ments, or achieve compliance. 2 


162. COURT "REVIEWS" Court "review," on the other »shand 
takes place when administrative adjudications are challenged on 
grounds of . gome violation of law by the agency making the adju- 
dication. It occurs in two principal forms. A statute may 
specifically provide for court review of an identified type of 
action by a named government agency, and hence court proceed- 
ings thereunder are usually called "statutory" review. The 
other -- much more troublesome and important form for present 
purposes -- is that review which courts will afford where no 
statute, expressly sO provides, i.e. so-called non-statutory re- 
view. In the public land field there are only a few situa- 
tions in which statutory "review" is provided. Most interest- 
ing is the possibly indirect recognition of court review under 
a statute of 1960, otherwise conferring statutory rights to ex- 
tension or renewal of certain oil and gas leases under the gen- 
eral Mineral Leasing Act, to the effect that "no action contest- 
ing a decision" of the Secretary of the Interior "involving any 


oil and gas lease" shall be maintained unless such action is com- 
menced or taken within ninety days after the final decision of the 
Secretary relating to such matter. 2° And, under the Outer Conti- 
nental Shelf Act some administrative cancellations of mineral leases 
are directly made subject to "judicial review."253 Also the gen- 
eral court review provisions of the Federal Power Act cover the op- 


erations of the Federal Power Commission so far as they affect 
public lands. 


163. Non-statutory review. Otherwise, any proceedings 


in court for the review of actions of public land agencies 
must be based on the "judicial function entrusted to the 
courts by Congress by the statutes establishing courts and 
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marking their jurisdiction,''*9 But even so there are a 
number of roadblocks to recourse in the courts. With re- 
Spect to relief so sought the claimant must both demonstrate 
his claim and avoid if possible the bar upon suits against — 
the sovereign.. In demonstrating his claim he must, respect- 
ing the relief sought, show (1) a legal right, (2) a personal 
‘interest, and (3) first pursue and await completion of ‘the 
relevant administrative process, 


“ 


164. Legal right. The crux of the matter is the 
existence or absence of Statutory rights or criteria, in 
derogation of which administrative officials are held to 
have no general discretionary power , 256 Here Congress acta, 
as has been said above, as both proprietor and legislator 
pursuant to a Constitution which has been interpreted as 
giving it plenary power to withhold or dispose as it will, 
through the instrumentalities it selects, and Subject to 
whatever limitations it chooses to State or authorize,25/7 
Hence any private rights in this field must be found (1) 
in the terms of the acts of Congress, substantive or pro- 
cedural, and (2) secondarily in any authorized regulations 
its agents may have promulgated. As indicated in chapter XI 
which follows this one, the second of these has played little 
substantive part in public land disposals. As a result, 
private parties must rely upon statutory rights primarily 
and hope that means for their effectuation are to be found 
in the courts if they deem such rights to have been denied 
at the administrative level. As previously indicated, in 
the public land field such basic rights may relate, for 
example, to homesteads and some mineral claims for whicn 
patents are issued, to mineral leases in some situations, 
to opportunity to bid on timber sales in some localities, 
and to forage permits in grazing districts,.25 


165. Standing, ripeness, sco €. Such statutory 
rights, privileges, or preferences ripen into personal 
rights on state, local, or private conformity with the pre- 
scribed status or conduct. It is the finding of such con- 
formity which constitutes the adjudicatory function of pub- 
lic land officials at the administrative level; and it is 
the pri pt P| failure to proceed accordingly that courts 
will review.259 One who claims such conformity has the 
requisite personal interest or "standing" to invoke such 
review. This issue of Standing, sometimes so vexatious in 
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other contexts, has presented little if any difficulty in 

the public land cases. Indeed, on the basis of statu- 

tory references to recreational or fish and wildlife values, 
the courts in public land cases have been generous recently 

in permitting individuals and groups interested in those 
things to take part .in the proceedings.261 gut the public 
land officials are entrusted with the fact finding and deci- 
sion in the first instance and hence even one demonstrating 
such personal interest or standing must seek and await the 
completion -- or "exhaustion" as it is usually called -- of 
the administrative process, which is normally marked by some 
form of "final" decision there from which there is no further 
intra-departmental appeal.262 When the latter occurs, the 
case may be said to be "ripe" for court review. 

Such review is limited to issues of "law" here as in other 
fields of administration. There also may be emphasis in pub- 
lic land disposal matters on implied authority and latitude 
for the imposition of administrative conditions upon grants 

or privileges. 264 Furthermore, even though a review action 
lies and is properly brought, the challenged administrative 
act may of course be sustained by the court on the facts or 
the law involved in the particular case. ‘Even if the party 
successfully demonstrates legal error on the part of the ad- 
ministrative officials, the court may not do more than admonisk 
them to avoid the same error and remand for further administra- 
tive proceedings in the case. 


166. Pre = and post=patent reviews. On the basis of those 


principles courts often -- as they must if justice is to be done 
-—- review allegedly unlawful administrative action before, or in 


the absence of, the issuance of patents. 267 However, a curious and 


antique form of court proceeding had grown up in the 19th 
century whereby, after patent, rival-claimants could litigate 
their rights to the former public land as a private lawsuit 
and without the presence of the land officials -- no speci- 
mens of which have reached the Supreme Court since 1935, 268 
But they have left a legacy of confusion on the subject of 
ripeness for review because the presupposition in those cases 
was that those actions could be brought only after patent 

had issued.269 Such a passage-of-title prerequisite would 
utterly defeat court recourse in many cases such as those 

(a) in which the patentee transfers his title to a bona fide 
purchaser and thus defeats the rightful claimant, (b) those 
in which issuance of patent is delayed, so that the claimant 
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cannot have his remedy when it is needed, (c) those in which 
patent is denied to all claimants, with the same result, and 
(d) finally situations in which no patent is ever to issue 

but some other form of "disposition" is made or authorized. 
Despite the line of current decisions to the contrary men- 
tioned above, for lack of express overruling those old 
passage-of-title precedents linger on and obfuscate the 
field.270 the difficulty is increased, if not insurmountable, 
because they are numerous and contain much substantive deci- 


-Sional public land law which is still of considerable value, 


e.g. respecting the legal right factor mentioned above in 
q 164. : 


167. Sovereign immunity. But any litigant, other 


than the United States itself or one sued by the United 
States, must also avoid -- if he can -- the doctrine of 
sovereign immumity, i.e. the nonsuability of the United 
States and the inability of courts to 

act directly upon its property or funds save to the extent 
that the United States so consents.2/1 In order to avoid 

it, such litigants must attempt to sue officials rather 

than the government itself by name.272 But even that may 

not suffice if the judgment sought would directly provide 

for the disposition of government property, impose a mone- 
tary weapait ey on the United States, or require affirmative 
action by it. 73 Literally, therefore, it could be taken to 
foreclose suits against public land officials in every respect, 
But such suits in the nature of review actions often have 
been permitted as indicated above. When they are permitted 
notwithstanding, and when forbidden because of, the sovereign 
immunity doctrine is admittedly difficult if not, impossible 
to determine on the basis of the court opinions. During 
the 19th century it appears that no public land case against 
a federal official -- for mandamus, injunction, or ejectment 
-- was ordered dismissed by the Supreme Court on the ground 
of sovereign immunity.2/5 But the doctrine came to be ap- 
plied in a half dozen public land cases, all stemming from 
the same curious precedent, four of which were decided between 
1906 and 1908 and the last in 1925. They were of two types; 
the first consisted of four cases in which states sought to 
invoke. the original jurisdiction of the Supreme Court and the 
second type consisted of two cases in which Indians sought 

to protect tribal lands held in trust by the United States. 
The four original jurisdiction applications may be attributa- 
ble to the concern of the Court over the threatened expansion 
of its original jurisdiction docket.276 The two tribal land 
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cases -- which may be characterized even more narrowly as the 
two Minnesota Chippewa tribal trust land cases <« may also 

be rationalized as the result of special considerations.2/7 
Meanwhile, however, the Court was deciding many similar 

cases -- which were not original proceedings and did not in- 
volve Indian tribal trust lands -- either (a) without men- 


tioning sovereign immunity or (b) by affirmatively disclain- 
‘ing it.278 But there are some new cases decided on the basis of 


sovereign immunity in fields somewhat similar to public land dis- ~*~ 


positions and, since the seven cases mentioned above have not been 
expressly overruled or explained, the precedents baffle lawyers, 
tempt government counsel, and feed the despair of commentators. 2/2 
Of course, where ‘court review is specifically provided by statute 
as mentioned above in q 162, the problem of sovereign immunity 
does not arise because by such a statute Congress has consented to 
suit. 


168. Routes to court. _ Superficially, it may 
seem that a public land claimant has a variety of ways to 
procure court review. (1) He may sue the federal officials 
rather than the government as such, claiming that his statu- 
tory rights or privileges have been illegally denied by them 
personally, 280 (2) If the questioned administrative determina- 
tion requires him to take action such as surrendering posses- 
sion, he may decline to do so and thus provoke suit by the 
United States against him, in which he could defend himself 
on the merits free of the limitations of sovereign immmity 
-- but until the United States sued him, in order to retain 
his necessary equitable title or legal right, he would be 
required to continued to risk the expenditure of time and 
money in maintaining it.281 (3) If the federal government 
has parted with title, he may institute private litigation 
by contesting the title with the nonfederal title holder or, 
if he is in possession and is willing to risk possible civil 
or criminal penalties, refuse to give it up and SDereby sis 
voke the title holder into instituting the litigation.282 [t 
is the first of these that is the normal path to the courts. 
The literature of administrative law emphasizes the possi- 
bility of such nonstatutory review rather than the complexi- 
ties in its train. However, a public land claimant seeking 
such court review cannot escape facing a number of pitfalls 
traceable to the doctrine of sovereign immunity and inescapa- 
ble because of it. 


169. Parties defendant. By its nature the weak point 
of a nonstatutory action for review lies in the matter of the 
parties to be sued. If the suit is against a public land 
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official, is it the highest such official who must be sued, e.g. 
the Secretary of the Interior? The answer is said to depend upon 
whether only that official can give the relief sought . 283 

The long-standing inconvenience if not injustice of requiring 
parties at the other end of the country to litigate in the 
District of Columbia, where the chief public land officials 
normally reside, caused the enactment of the Mandamus and 
Venue Act of 1962,284 (An even better reason in many cases, 
but naturally. not one stressed in the legislative history 

of that admirable effort, is the inevitable uncertainty 
implicit in attempting to unravel the authority of officials’ 
in the administrative chain of command in order to ascertain 
whether a subordinate indeed has authority to afford the re- 
lief sought.)285 That statute marked a great advance respect- 
ing nonstatutory review actions by providing that the court’ 
proceedings could be brought not only where the defendant of- 
ficials reside but also where the real property involved is 
located or, if no such property is involved, where the plain- 
tiff resides. As a consequence claimants seeking court re- 
view of this kind may now name all the possible officials 
without destroying local venue. 286 


170. Third parties. However, the Mandamus and Venue 
Act notwithstanding, someone may be without notice or oppor- 
tunity to be heard in this enigmatic field. In many cases 
there will be three parties concerned -- the official, a suc- 
cessful applicant, and an unsuccessful one -- whereas only 
two will have a right to appear in the litigation if venue 
is based upon that Act. Such a case would be one in which 
A has made an award to B but C claims a right to it and Cc 
sues A but not B. Should not the excluded party be rev lg- 
nized in some fashion in the litigation? _The Mandamus and 
Venue Act is unavailing if third parties are brought into 
the litigation because it is expressly limited to cases "in 
which each defendant is an officer or employee of the United 
States or an agency thereof,"' (Emphasis supplied.) The same 
problem of parties arises, moreover, if the court proceed- 
ings take the form of an action between private parties -- 
in which the Secretary is not heard and the United States 
may not be named without danger of dismissal of the suit on 
the ground that it is one against the United States and hence 
not maintainable without the latter's consent.287 For the 
protection of third parties, private or governmental, the 
laws relating to the federal court System are simply inade- 
quate , 288 
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171. Time limits. There is no Statutory time Limit 
for review actions. Indeed, if the actions were to be’ recog- 
nized even to that extent, they might cease to be deemed non-— 
statutory actions.289 put unreasonable delay may result in a 
failure of suit by imposition of the equitable doctrine of 
laches.290 Even statutory time limits may not make adequate 
provision for third party claimants who have had no notice 
of the administrative actions.291 


172. Effect of judgments. Lastly, in connection with 


this subject of nonstatutory review, it must be noted that 
any judgment against a federal official in his personal capa- 
city -- which is theoretically the only way he may be sued 
without in effect suing the United States -- may not bind 
the United States, 292 Paradoxically, however, it could be 
deemed to affect an wheard third party to his detriment .293 
For lack of a statute recognizing court review in these 
public land cases, bewildering results such as these and 
others mentioned above come about because of the deceptive 
character, esoteric nature, and limited function of nonstatu- 
tory review. 
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(1840) ("without limitation"). 
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3. Gibson v. Chouteau, supra at 99. For the power of Con- 

gress to restrict alienation of lands even after conveyance 
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(1918). 
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Water Co. v. Baker, 196 U.S. 119, 126 (1905) (to state legis- 
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460, 471 (1965); and Guaranty Trust Co. v. York, 326 U.S. 22. See 452 at note 38 and 463 at note 123. 
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276 (1949). 23. See 463 at note 123a. 
9. Cf. Marcello v. Bonds, 349 U.S. 302, 313 (1955). 24. See 4478 and 79. 
10. The emphasis carries over into court proceedings. 25. See %¥69A and 73 at note AGL 
See section 4 of this chapter. For present grants 
to states and others see chapter III-3. | 26. See chapter-III-1 at notes 3 and 7 and 137° 
11. Seé chapter III-1 and, for the preference right of 27. See 4497 and 99. 
entry of successful contestants, see 43 USC 185 and 
329. But for personal requirements for homesteaders in 28. See 430. 


reclamation projects see 437. 


29. See 438. 
12. See chapter IV-1. 


30. See 439 and see also 4101. 
13. See 451 at notes 34 and 36. For the regulations 


see 462 at note 115 and 463. 31. See chapter V. It could be conveyed by "deed," "lease," 


or "license" just as well and with the same effect. 
14. See 463 at note 123a. 


) 
) xu : 32. See chapter VII-1 particularly 4496-100. 
15. See chapter III-1 at notes 3 and 7 and 437. : 


33. See chapter IX. For direct Congressional grants see 


16. See 469A. g114. 
17. See 478 and for implementation see also 479 at notes 34. See 440. 

15 and 16. 

35. See 441. 

18. 16 USC 800. Another preference right is that of states 

to exchange lands. 43 USC 315g(c). Although Indian 36. See {51 particularly at notes 35 and 36. 
lands are not within the scope of this study, it may be 
noted that American Indians have certain "allotment" rights 37. See 455. 


in public lands. 25 USC 331 et seq. 


: 38. See 4467 and 68. 
19. See 497 at note 7 and see also 499 at note 19. 


39. See 457-60 and 62-63 (mineral leasing), 67 (sales of 
20. See 432. For additional personal requirements in common materials), 470 and 72-73 (timber), and 499 (parks). 
reclamation districts see 437. The status of success- | Of course any imperfect bids may be rejected in any case. 
ful contestants of prior entries, who thereby gain "pref- For the rejection of bids in mineral leasing see 463 at note 
erence" rights of entry on the lands involved, would of 123. For sale procedure in the case of common materials see 
course be shown in the land office records. . See 43 USC | {67 at note 140. 
185 and 329. 
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40. See particularly 472A in chapter V respecting dis- 

qualification of bidders at timber sales. For reser- 
vation of right to reject any or all bids for competitive 
oil and gas leases see 43 CFR 3124.4(a); and for the same 
respecting the continental shelf see 43 CFR 3382.5. Cf. C. 
A. Mancino, Rights of the Unsuccessful Low Bidder on Govern- 
ment Contracts, 15 Western Res. L. Rev. 208 (1963). 


4]. See L. Jaffe, Judicial Control of Administrative Action, 

183 (1965) and W. Gellhorn and C. Byse, Administrative 
Law, 752 et seq. (4th ed. 1960). See also section 4 of this 
chapter. 


42. See 441 at note 62 (defense lands), 451 at note 34 and 

{62 at note 113 (prospecting permits for leasable minerals), 
998 (parks), 9101 (wildlife refuge lands), 4102-104 (recrea- 
tion uses in national forests), 4105 (same, other public lands 
such as power project lands, military reservations, water re- 
source and reservoir areas and defense installations). BLM 
has catch-all regulations for permits to use public lands 
"for special purposes not specifically provided for by the 
existing public land laws." 43 CFR 2236. 


43. See chapter VIII and Namekagon Hydro Co. v. FPC, 216 
F.2d 509 (7th Cir. 1954) sustaining the declination 

of the Commission to issue a license. 

44, See chapters VI-2 (national forests) and VI-3 (other 
public lands). Licensing in grazing districts is 

treated in chapter VI-1 and below at 4137. 


45. See 439 at notes 44 (cemeteries) and 47 (public pur- 
poses). 


46. See 472B (national forest timber sales). 
47. See 4952-54 and 60. 
48. See 478 at notes 12 and 13, 482, and 490 at note 61. 


49. See 497 at note 11 and 499 at note 19. 





50. See 44109-110. 


51. See 44116-118. 
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32. See 954 at notes 55 and 58, 455 at note 63, and 464 

at note 125 (mineral leases and permits), 467 (common 
materials contracts), 472 at note 12 (national forest timber 
Sales), 499 at note 19 (discretionary revocation of park con- 
cessions), $110 at note 24 (failure to commence construction 
under power project licenses). See also 460 at note 110 re- 
specting the authority of USGS to shut down operations under 
or recommend cancellation of a mineral lease. Cancellation 
of grazing permits is strangely missing from the grazing 
regulations, no doubt because the Taylor Act stresses the 
stability of that industry and there are other means of cor- 
rection. See chapter VI-1. But for termination of such 
permits to national forest land there are manual provisions. 
q90 at note 60. 


53. No administrative procedures are spelled out. See 

764 at notes 126 and 127. For required court pro- 
ceedings see ¥54 at notes 56 (violations of mineral leasing 
act) and 57 (same for non-compliance with lease terms or 
regulations), 55 at note 63 (producing oil or gas leases), 
and 4110 at notes 24 and 25 (failure to complete timely 
comstruction of power projects or for violation of the 
statute, license terms, or regulations -- for which court 
enforcement, criminal penalties, or money penalties are 
also provided). Court review is provided respecting ad- 
ministrative cancellation of oil or gas leases in the outer 
comtinental shelf for nonproduction or if obtained by fraud. 
$55 at note 63. Presumably the same would be true respect- 
ing enforcement orders of the Federal Power Commission. See 
qlll. The Forest Service regulations contemplate suits for 
breach of timber sales contracts. See 472 at note 13. In 
conmection with the termination of certain easements there 
is ome requirement of a hearing in the statutes pertaining 
to the Forest Service, i.e. for the cancellation of ease- 
ments for roads for abandonment, in which cases upon notice 
and request there is to be "a hearing in accordance with such 
rules and regulations as may be issued by the Secretary." 
16 USC 534 and see also 4118 at note 27. For other hearings 
see the second section of this chapter. 


34. See ¥ 10A and 10B. 


55. Burlington Truck Lines v. United States, 371 U.S. 
156, 167-168 (1962). 
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56. Statutes authorizing certain dispositions may of course 
limit the lands to which they apply. Although the sub- 
ject of withdrawals is not within the scope of this study, 
the matter is noted at ¥¥’4-19 in chapter II-1. For the some- 
what similar operation in the Defense Department see 426. 


57. The older principal statute, the Taylor Act of 1934, 
authorizes the Secretary of the Interior to both "classify" 
and "open" public lands under his jurisdiction "to entry, 
selection, or location for disposal in accordance with such 
classification under applicable public-land laws." 43 USC 
315f. It is the "opening" which is of concern to the appli- 
cant for a patent, lease, or license. However, the general 
and presumably supplemental statute of 1964 Speaks only in 
terms of "classification" in connection with the "disposal" 
or "retention" of public lands. 43 USC 1411, 1412, and 1414. 
Tne latter provides that a proposed classification shall have 
the effect of segregating such land "from Settlement, location, 
sale, selection, entry, lease, or other formal disposal under 
the public land laws, including the mining and mineral leasing 
laws" save as otherwise specified that the land shall remain 
“epen'' for one or more of the forms of disposal authorized 
by the public land laws. “Classification is to be distinguished 
trom multiple uses. For the latter see 412. 


S38. See 421, 925, and ¢ 12. 


399. In certain cases involving considerable acreage there 
may be public hearing and some administrative appeal. 
Ssee 9923 and 24 and sections 2 and 3 of this chapter. 


0. See 4424 and 25. 


641. For the criteria stated in the general statute and 

regulations see 4411-13 and 21-22. BLM Form 2400-7 
‘(July 1968), Petition for Classification, is no more than 
#4 request to the Secretary "'to have the lands...classified 
car otherwise made available for entry or disposition pur- 
situant to my application" coupled with a declaration of un- 
derstanding that, if the lands are not made available by 
HALM, the classification regulations apply. Apparently 
ttme latter is for the purpose of informing the petitioner 
caf his rights to protest or appeal. The only other matter 
om the form is a statement that the petition "requests 
(tise Secretary of the Interior to take an action that is 
eentirely within his discretion," again with a reference to 
time regulations. 
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62. See 425 as well as the general reservation of authority 
in the Secretary at 424 note 94. : 


63. See 435 (homesteads) and $38 at note 40 and 439 at 

motes 44, 49, and 52 (land Sales). Grazing lands are 
in effect the lands left over after withdrawals or classi- 
fications have been made for other purposes, hence classi- 
fication is not mentioned in the regulations therefor. 
Recreation uses, except in the parks, are secondary to other 
or primary uses and classifications of most public lands. 


64. 5 USC 552(b)(1) and (2). 
G5. “718 “CERES. 
66. See chapter XII at $206 et seq. 


67. Courts say that people are presumed to know what au- 
thority public officials have and that the latter cannot 
bind the United States where they are without authority to 
do so. Cf. Thompson v. Texas Mexican R. Co., 328 U.S. 134, 
145-146 (1946); United States v. Stewart, 311 U.S. 60,70 
(1940); Hawkins v. United States 96 U.S. 607 (1877), White- 
Side v. United States, 93 U.S. 247 (1876); and The Floyd 
Acceptances, 74 U.S. (7 Wall.) 666 (1868). 


68. See Appendix 1. The Atomic Energy Act provides that 

"in communities owned by the Commission" it may "grant 
privileges, leases and permits" on reasonable terms to respon- 
sible persons to operate commercial businesses “without ad- 
vertising and without securing competitive bids" at a Srulice 
based on considerations of quality, experience of the appli- 
cant, community needs, and "the contribution the concession 
applicant has made or will make to the other activities and 
general welfare of the community." 42 USC 2201 (e) and see 
also chapter III 440 note 54. Other situations arise when 
private parties, such as local farms or graziers, seek to 
lease AEC lands -- which are rare and are handled informally. 
The AEC manual says no more than that such use must be de- 
termined to be not "inconsistent with AEC use of the property 
either at present or within the foreseeable future." AEC 
Real Estate Management Handbook, pt. V, App. 5301Bl. By a 
Memorandum of Understanding with BLM the latter administers 
grazing on certain public lands otherwise withdrawn for AEC 
purposes. April 10, 1950, as amended in 1953 and 1960. The 
Commission has authority to make direct grants of rights of 
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way, including those on "public lands permanently withdrawn 

or reserved for the use of the Commission," on terms and sub- 
ject to annulment or forfeiture for breach, nonuse, or aban- 
donment. 42 USC 2201(q) and see chapter IX 4113 note 8. The 
AEC manual notes that withdrawal orders may contain limitations 
and it provides for a right to terminate easements and require- 
ment that the grantee in such cases remove improvements at his 
own expense, but that provision may be waived. AEC Real Es- 
tate Management Handbook, «pt. V, App. 53014. 


69. 18 CFR 1.14 and 4.40-4.82. 

70. 18 CFR 1.10, 3.113, and 4.31-4.85. 
71. 18 CFR 1.1(b)(3), 1.18, and 3.101. 
72. See ¥108A. 

73. 18 CFR 1.1(£)(17)-(19) and 1.36. 


74, See Appendix No. 2, the notes to 426 in chapter II, and 
#41 in chapter III. The principal statutes are 10 USC 
2662, 2667, 2668 and 2669, the latter two “sections relating 
to the grant of easements. See also Budget Bureau Circular 
A-2, requiring agencies to "develop criteria" and "issue ap- 
propriate instructions." The formally promulgated regulations 
hardly deal with more than grants of rights of way or issuance 
of visitor or temporary use permits. See chapter IX. The 
manuals tend to be. platitudinous or merely technical. "An 
active program will be maintained by each military department 
to insure an efficient business-like management and utili- 
zation of real property under its control;" DoDD 4165.6 
VB. "When it has been determined that property is excess, 
disposal thereof shall be in accordance with instructions 
---" Id. C, 1. Property may be made available for "interim 
usage" pending mobilization requirements. Id. Gy; 1; a. ="Out- 
leasing" on prior approval "should include restrictive or 
safety land areas wherein agricultural or other usage will 
not interfere with the use for which held by the department." 
Id. C, 1, a (2). "Disposal of excess buildings and improve- 
ments located on nonexcess land will not be undertaken" where 
structurally sound, operational, require only nominal main- 
tenance, and do not interfere with new construction "unless 
such improvements are movable and are required to satisfy 
#@ current requirement of a military department." Id. Cel. 
¢. Timber harvesting may be authorized unless particular 
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Species should be "retained in live Storage for mobili- 
zation reserve and special defense or emergency requirements," 
AR 420-74, paras. 81-84, Competition is favored for leasing 
"to prevent criticism that favoritism has been shown" but 
leasing should be avoided when the use or its revocation 
"might prove embarrassing to the Department of the Army." 
AR 405-80 para. 3:c and e. The Chief of Engineers is 
charged with responsibility "for arranging for the use of 
real. estate" and "for supervision and issuance of instruc- 
tions." Id. para. 5. Applications for the use of real 
property require "no particular application form." Id. 
para. 16. Rights of way and various types of permits are 
touched upon. Id. paras. 23-66. See the more succinct 
directives for the Navy and Air Force. Navy Secretary 
Instruction 11011.12B, -18B, .21B, and .42 and AFR 87-3. 
Routine is stressed in the more lengthy manuals of the 
Corps of Engineers. ER 405-1-800 (outgrants generally), 
-830 (leases), -840 (easements), and -860 (licenses). 

The. general Federal Property Management Regulations contain 
provisions for the disposition of property in the form 

of power lines (to public and cooperative power systems) 
and for,airport, education, health, and religious pur- 
poses. .41 CFR 101=47.308. Easements may be disposed of 
to the owner of the servient estate. Id. .313-1. There 
is an agreement between the Office of Naval Petroleum 
Reserves and BLM for the administration of Naval Reserve 
lands in Alaska. V OBLMM 4.9 App. 1, April 29, 1958. 

For "excessing" in the sense of finding the property no 
longer needed at all and hence returnable to the public 
domain or otherwise to be disposed of permanently see 
chapter II-3 426. The subject is also dealt with at 
length in AR 405-90, AFR 87-22, and ER 405-1-900 through 
-908. The manual of the Chief of Engineers deals with 

the routine of disposals to federal agencies, other pub- 
lic agencies, exchanges, and special situations as well 

as "surplus disposal to private parties." ER 405-1-909. 
There are separate instructions for the disposal of build- 
ings without the related land. ER 405-1-911. Sale pro- 
cedures and forms are treated in a third "regulation," 

ER 405-1-913. 


75. See chapter III 437 (homesteads), $39 note 53 (sales), 
140. note 54 (leases for agricultural and other pur- 
poses), and. 443. note 70 (grants to municipalities for pub- 

lic or conservation purposes). 
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76. IDM 155. 


77. Perpetual easements involving over 100 kilovolts 

must be submitted to the Commissioner for approval 
of the Secretary. RI 210.215.4.3. Certain large agri- 
cultural leases, and leases contemplating work to be 
performed by the lessee as part of the lease consideration, 
require prior approval of the Commissioner. RI 210.215.5. 
Notice of availability of project lands for homestead entry 


requires prior approval of the Commissioner. RI 210.216.1.10. 


For manual provisions stating authority of Regional Directors 
as to particular dispositions or uses see RI 210.215.4.3 
(rights of way), 210.215.5 (leases), 210.215.8 (sales), 
210.216.1 (qualification for homestead entry). 


78. Land sales, 43 CFR 402.3; leasing and use of lands 
in Page, Arizona, 43 CFR 409.2; leases proposed 

for execution without advertising as requiring prior 

approval of Regional Directors, RI 210.215.5.8. 


79. See 4937 in chapter III-1. 


80. See 43 USC 93lc and 43 CFR 9, the latter particularly 
at 9.2(d) and 9.7, and chapter Ix generally. 


81. See chapters VII-1 4796-100 (recreation uses), V 473 

note 16 (timber sales), VI 493 (grazing permits), and 
IX yee note 8, 4115 note 19, and 4117 note 25 (rights of 
way). 


82. Land Management Handbook, National Park Service, 
2.1 p.1, cited below as LMH. 


83. LMH 2.1 p.2. 
84. Order 34, as amended, 31 FR 4255 and 32 FR 13199 


as well as Administrative Manual, Organization 
Volume, 6.4. 


85. Concessions Management Handbook, ch. 1, pp. 1-3, cited 
below as CMH. 


86. Exception (g), Order 34 as amended, op. cit. 


87. CMH ch, 3 Pp. 27; and see also 998 of this study. On 
appeals to Regional Directors the Washington Office will 
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assist them on their request. CMH ch. S5ePe 27) sCors= 
cessioners may also initiate discussions of problems 
with officials at the Washington headquarters. Id. ch. 
3, ns 37. Theresigta 30-day period for appeals from 
Superintendents to the Regional Director in the South- 
west Region. Administrative Manual, Organization Volume, 
6.4.3 p. 4. 


88. See IDM 120 and United States Government Manual 
1966-69, 242 and 257-58. 


89. 43 CFR 3102.4 and Conservation Division Manual 
(hereinafter CDM) 656. 


90. Id. 


91. 30 CFR 221.53 (oil and gas), 211.4(£) and (g) (coal), 
and 231.32 (other hard minerals). See also chapter 
IV at note 126. 


92. 30 CFR 221.66 (oil and gas) and CDM 656 (both oil 
and gas and other mining). 


93. 30 CFR 226.11 and CDM 656.1.4. 
94. 30 CFR 211.4(g) and 231.32. 


95. 36 CFR 200 (Forest Service) and 211 (Board of Forest 
Appeals) and see also United States Government Manual 
1968-69, at 281-283 and 641. The Board of Forest Appeals 
does not appear in the Government Manual and is not a part 
of the Forest Service proper, but is an agency within the 
Department of Agriculture. See 4149 below. There is also 
a field organization for research activities comprising 
eight Forest and Range Experiment Stations, the Institute 
of Tropical Forestry, and the Forest Products Laboratory -- 
each under the supervision of a Director -- and two State 
and Private Forestry Area Offices which administer co- 
operative programs. See Organization and Management Systems 
in the Forest Service -- A Summary from the Manual (Rev. Dec. 
1967). 


| 96. The regulations indicate that in at least some in- 


stances the District Rangers may be authorized to 
make dispositions, e.g. grant Special use permits. 36 CFR 
251.1(b). 


-201- 


17. See 94146 et seq. below. 


38. See chapters III 740 note 54 (miscellaneous permits), 
V-1 (timber sales), VI-2 (grazing permits), VII-2 
‘recreation uses), IX {113 (rights of way). 


39. See chapters III-1 (homesteads), III-2 (sales, leases, 
permits), III-3 (grants), IV (mineral rights), V 173 

aote 15 (timber sales), VI-i and 4791 and.92 (grazing per- 

aits), VII 4101 (recreation), and IX ¥Gl12-117 (rights of 


yay). 


LOO. IDM 135.2 and United States Government Manual, 1968-69, 
242 and 260-261. The BLM headquarters organization is 
aot set out in either the Code of Federal Regulations or the 
United States Government Manual. 43 CFR 1821.2 lists land 
offices and states that they are the place for filing documents 
but does not show where they fit into the organizational pat-~ 
tern. The grazing regulations mention State Directors, Dis- 
trict Managers, etc. and indicate who takes action on particular 
matters but they do not show whether a state office is under 
a district office or vice versa. The Government Manual lists 
state and outer continental shelf offices, and service centers. 
IDM describes the basic field organization as comprised of 
state, district, and resource area offices -- showing their 
relationship and listing both state and district offices -- 
put does not make clear the further category of land offices. 
Bureau Order No. 701, discussed at some length in chapter XII 
below, further confuses the picture. 


101. For grazing submittals see 9780-83 and 91-32 of chapter 
VI. Under the 1968 regulations the "auth rized officer" 

outside grazing districts may be a District Manager or an 

Area Manager to whom responsibility has been delegated. 43 

CFR 4120.2(d). Grazing districts in Alaska coincide with 

land districts and apparently the District Managers make 

the adjudications. 43 CFR 4131. 


102. The regulations require the filing of documents with 

the appropriate Land Office. 43 CFR 1821.2-1, incor- 
porated by reference in the regulations respecting applica- 
tions for some particular types of dispositions, e.g. home- 
stead entries outside Alaska, id. 2211.1-1. 
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103. Bureau Order 701 apparently delegates to District Managers, 
and authorizes State Directors to make further subdele- 
gation to them of, authority to make some dispositions such 
as smaller timber sales and special land-use permits. The 
codified regulations respecting the latter provide for filing 
applications for revested land in Oregon with the District 
Office, applications for advertising displays with "any local 
office" having jurisdiction over the lands, and others with 
appropriate Land Offices. 43 CFR 2236.1-1. Notice of intent 
to conduct oil and gas operations is to be filed witn the 
District. Manager, who apparently has authority to cancel or 
release bond and liability on completion of such exploration. 
But with respect to some dispositions it is impossible to as- 
certain from the published materials just who has authority 
to make an initial decision -- particularly since the regu- 
lations typically speak only of "the authorized officer." 


104. 43 CFR 1852.1-3 and .3-8. See also the next section 
of this chapter. 


105. See ¥35 of this study and BLMM 2411.13A. For initial © 
decisions see id. 2411.14A. 


106. See the last paragraph of Bureau Order 701 as well 

as the appeal regulation, 43 CFR 1842.2. The Bureau 
order is discussed generally in chapter XII of this study, 
and BLM appeals in the third section of this chapter. 


107. See generally Joint Anti-Fascist Committee v. McGrath, 

341 U.S. 123 (1951). In the public land field see 
also Udall v. FPC, 387 U.S. 428 (1967) and Scenic Hudson 
Preservation Conference v. FPC, 354 F.2d 608 (2d Cir. 1965), 
cert. denied 384 U.S. 941 (1966). 


108. Except for public sales, applications are the heart 

of the procedure in this field. For BLM lands there 
are elaborate regulations respecting applications generally. 
43 CFR 1820. There are usually also special regulations 
respecting applications for every type and class of dis- 
posal mentioned in chapters II-IX including particularly the 
entitlement cases. See %34 (homesteads), 449 (mineral loca- 
tions), 63 (leasing act minerals), 67 (for free use of | 
common materials), 979 (grazing permits, for which the regu- 
lations do not indicate any particular form or content of. 
applications), chapter VII (recreation uses, for which the 
regulations again do not stress application forms or con- 
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tents), 4107 (power project licenses, for which the most 
elaborate applications of all are required), and 4117 (rights 
of way). : 


109. For the rejection of applications see 43 CFR 1821.7-1 
(unsurve yed lands), 1821,7-3 (conflicts with reservoir 
site easements), 1826.1(c) and (d) (entries) , 1852.1-5(a) 
(private contests), 2013.1(c) (rejection when land unavail- 
able because of such things as withdrawal, classification, 
other entry), 2013.2-1 et seq. (segregated lands), 2023.4-3 
(d) (11) (applications for agricultural entry of mineral lands) , 
2211. 7-1(c) (applications for homestead entry in reclamation 


(c)(2) and (d) (desert land Srants, 3123.3 and .4 (noncom- 
petitive oil and gas lease offers), 4125.1-1(c) as revised 
33 FR 11518-19 (grazing leases outside grazing districts), 
and 3409.1-5(a) (permits to cut timber in Alaska). 


110. 43 CFR 1852.1-2. 


111. For the general right of applicants see the provision 
of the Administrative Procedure Act: "So far as the 
orderly conduct of public business permits, an interested 


of an issue, request, or controversy in a Proceeding, whether 
interlocutory, Summary, or otherwise, or in connection with 
an agency function." 5 USC 555(b). Regulations do not stress 
such procedure but manuals may. See 490 at note 61 respecting 
adjustments in national forest grazing permits and q108 at 


112. See the authorities cited at note 67 above and see 
also 4141 below and 43 CFR 1810.3. 


113. Although no Supreme Court opinion so explicitly 
declares, where agencies choose to proceed by a 
Procedure akin to a formal hearing, i.e. in cases where 


such is not required by Statute, they may not produce 


be had. The Administrative Procedure Act so assumes in 
Providing that court review shall proceed "on the record 
of an agency hearing provided by statute" or "subject to 
trial de novo by the reviewing court." 5 ysc 706 (2) (E) 
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and (F). See also the legislative history. §. Doc. No. 
248, 79th Cong.; 2d Sess., page 370 (1946). Informal 
administrative Procedure may include inspections. See the 
final report of the Attorney General's Committee on Adminis- 
trative Procedure, Administrative Procedure in Government 
Agencies, S. Doc. No. 8, 77th Cong., lst Sess. 36-38 (1941). 
The usual method of conferring trial powers is the use of 
the word "hearing" in the statute conferring authority, 
Thus the Administrative Procedure Act, in Specifying the 
nature of formal administrative adjudications, refers to 
"every case of adjudication required by statute to be de- 
termined on the record after Opportunity for an agency 
hearing." 5 usc 554(a). However, it seems plain that 

the same result could be obtained by the statutory use 

of such words ag evidence, witnesses, proof, etc. See 
Cates vy, Haderlein, 189 F.2d 369, 371-372 (7th Cir. ga he 
rev'd mem., 342 U.S. 804 (1951). Moreover, the Supreme 
Court has held that the phrase "required by statute" is to 
be construed as including hearings required by the Consti- 
tution as in deportation proceedings. Wong Yang Sung v. 
McGrath, 339 U.S, 33 (1950). For the administrative ac- 
quisition of trial powers by contract for the purpose of 


114. Fora situation in which the requisite hearing was 

not accorded see Ashbacker Radio Corp. v. FCC, 326 
U.S. 327 (1945). For erroneous retrial in court see Shields 
v. Utah Idaho R. Co., 305 U.S. 177 (1938). 


115. For the limitations on court review in this field 
see section 4 of this chapter. 


a basis for formal hearing requirements, the Secretary 
of the Interior has held that persons claiming mineral loca- 
tions are entitled to such hearings. United States v. O'Leary, 
63 I.D. 341 (1956). Previously the Supreme Court had held 
that the words in the Administrative Procedure Act referring 
to hearings "required by statute" should be read as including 
hearings to be implied for constitutional reasons in deporta- 
tion cases. Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). 

On that authority it had also by memorandum reversed a trial 
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a hearing whether or not the statute so indicated in any way. 
Riss & Co. v. United States, 96 F, Supp. 452 (W.D. Mo. 1950), 
rev'd, 341 U.S. 907 (1951). (Cf. United States v. L. A. 


Tucker Truck Lines, 344 U.S. 33 (1952), holding that objections 


to agency failure to comply with formal hearing requirements 
are not "jurisdictional" and hence could not be raised for 
the first time on petition for court review.) Wong was based 
on an old statement regarding due Process "hearings" (The 
Japanese Immigrant Case, 189 U.S. 86, 101 (1903); and N'Leary 
does the same for mineral location.contests. Cameron v. 
United States, 252 U.S. 450, 460, 461 (1920). But both the 
Immigrant and the Cameron opinions were obviously speaking 
not to "an opportunity upon a regular, set occasion, and 
according to the forms of judicial procedure" but to mere 
"arbitrary" action in total disregard of the factual circum- 
stances. In Wong the Court may have desired to avoid 

the consequence that, if formal trials were not to be held 
administratively in deportation cases, they would be held 

in the subsequent court proceedings. If so, it could have 
reached the desired result by placing its decision -- as 

to whether an "immigrant inspector" was a proper presiding 
official -- on that provision of the Administrative Procedure 
Act specifically preserving "'the conduct of specified classes 
of proceedings ... by or before boards or other employees 
specially provided for or designated under statute." 5 uSC 
556(b). The Court considered the latter but strained to 
reject it. 339 U.S. at 52. Riss, involving licensing, 

could be deemed to import formality of administrative hear- 
ing in most if not all cases of adjudication -- which would 
reverse the course of legislation and administration over 

the greater part of the field of administrative law, in 
which non-hearing procedures are the rule and any necessary 
formality for establishing facts is left to the courts in 
reviewing administrative action. 


117. Project licensing by the Federal Power Commission may 

be subject to voluntary administrative hearing. See 
91084 in chapter VIII at note 17a and particularly note 29 
to that chapter. The Power Commission has also, by a con- 
dition to its licenses, committed itself to hold hearings 
where post-license multiple uses are proposed for project 
waters. See 4109 at note 21. The Forest Service is to hold 
hearings for cancellation of easements for roads on aban- 
donment. See 16 USC 534 and 36 CFR 212.10(d)(5) and see 
also $118 at note 27. By regulation some Forest Service 
appeals are subject to a hearing as detailed in section 3 of 
this chapter at 44148-159. ; 
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118. 43 CFR 1850. But the preliminary paragraphs include 
the statement that "nothing in this part shall be con- 
strued to deprive the Secretary of any power conferred upon 
him by law." 43 CFR 1850.0-9(c). Cf. Vitarelli v. Seaton, 
359 U.S. 535 (1959), which held that by following certain 
regulations respecting dismissals of employees for cause the 
Secretary had deprived himself of authority to exercise a 
summary power of dismissal. For a listing by the Department 
of required hearings -- chiefly in connection with mineral 
claims and some grazing -- see Hearings on S. 518 Before 
the Subcomm. on Administrative Practice and Procedure of 
the Senate Comm. on the Judiciary, 90th Cong., lst Sess., 
at 386-387 (1967). "Public hearings" are required on ap- 
plications for additional coal lease acreage, 30 USC 
184(a)(2) and see 43 CFR SL3L31(£)* 


119. But the regulations remain, denominated Hearings on 

Appeals Involving Questions of Fact, with attendant 
confusion to the reader. 43 CFR 1851 and s2e 1840 .0-5(d) , 
1843.5, and 1850.0-5(d). 


120. 43 CFR 1852. These also mention so-called "protests." 

The regulations on particular subjects may also apply. 
In connection with mineral locations see 950. The mineral 
regulations add provisions, particularly respecting issues 
of fact respecting character of lands, 43 CFR 3482. Pro- 
testants and contestants may appear at the taking of proofs 
in connection with homesteads. 436 at note 32, 


. 121. 43 CFR 1852.1-1 et seq. See also the next note. 


Other persons are relegated to making a "protest,"' 
on which "such action will be taken as is deemed to be 
appropriate in the circumstances." 43 CFR 1852.1-2. 

For affirmative action on a protest by a non-bidder on a 
mineral lease see Calazona Fertilizer Co., 66 I.D. 4, 9-10 
(1959) ("The Department can always consider the question 

of its lack of authority to act no matter how the matter is 
brought to its attention") and for the dismissal of a pro- 
test on the ground of failure to show noncompliance with 
law on the part of an applicant for a placer patent see 
Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 

403 (1965). 


122. 43 CFR 1852.1-1. But such persons must base their 
claims upon "any reason not shown by the records of 
the Bureau of Land Management.". Id. These are statutory 
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preferences designed to reward informants for disclosing 
"illegal inception, abandonment, or failure to comply with 
the requirements of law." 43 USC 185 and 329. But the 
placement of the quoted words in the single paragraph of 
the regulations makes it appear that they are also limi- 
tations upon the right of contest by persons who claim ex- 
clusive title or interest -- which is reportedly not the 
correct interpretation. The reference to this one type of 
case, but not others, is further confusing. 


123. 43 USC 315h and 315b, the latter of which directs 

that "preference shall be given in the issuance of 
grazing permits to those within or near a district who 
are landowners engaged in the livestock business, bona 
fide occupants or settlers, or owners of water or water 
rights, as may be necessary to permit the proper use of 
lands, water or water rights, owned, occupied, or leased 
by them" and also states a "preference right of the per- 
mittees to renewal in the discretion of the Secretary of 
the Interior." For the regulations see 43 CFR 1853. 


124. 48 USC 357 (1958 edition) and 43 CFR 1855. 


125. 43 CFR 1852.3. For the questionable practice of 
submitting factual information not of record in 
the taking of homestead proofs see 436 at note 31. 


126. 43 CFR 1852.3-1 through -8. 
127. 43 CFR 1852.3-9. 


128. Now 5 USC 1305, 3105, 3344, 4301(2)(E), 5335(a)(B), 
5362, and 7521 and see also 554(d). 


129. IDM 135.2.5B. 


130. The subject is now mooted in legal literature with 
respect to court proceedings. In the administrative 
field it may be noted that the Administrative Procedure Act 
Provides that, "so far as the orderly conduct of public busi- 
ness permits, an interested person may appear before an agency 
--. for the presentation, adjustment, or determination of 
an issue, request, or controversy in a proceeding ... or in 
connection with an agency function." 5 USC 555(b). The 
Statutes relating to particular agencies differ, e.g. the. 
Federal Trade Commission Act and the Labor Relations Act, 
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which permit the Commissions to allow "any person" to inter- 
vene and appear. 15 usc 45(b) and 29 ysc 160(b). The Inter- 
state Commerce Act is Similar. 49 USC 42. See also the use 
of the term "party in interest" in such Statutes. 47 usc 309 
(d) and (e) (FCC) and 49 USC 1371(c) and 148] (CAB). The 


representation by other Parties, and so on. Some agencies 
allow only limited intervention. The Problem of course is 
to keep the Proceeding within bounds, Here, as will appear 


steadily enlarged the interests entitled to be represented 

in legal Proceedings, Particularly those of consumers and 
competitors, begirning with Fcc v. Sanders Bros. Radio Station 
309 U.S. 470 (1940). Current attention focuses on Cascade 
Natural Gas Corp. v. El Paso Natural Gas Co., 386 U.S. 129 
(1967). The subject will be discussed further in Section 4 

of this chapter. 


131. See 4141 below. 


132. For third-party interests in connection with mineral 
leasing see 465. 


133. 43 CFR 1853.2 and see also 484 in chapter VI. 


134. Even a "protestant" must assume the burden of showing error 
detrimental to him." See, e.g. Duncan Miller, Utah 

0131567 (April 24, 1968); same, Utah 080566 etc. (April 17, . 
1968); and also Bonnie B. Gaither, d.b.a Star Coal Co., NM 
2742 (Okla.) (June 27, 1968). In conection with power proj- 
ect licenses the statute provides broadly for intervention 
a5 a party" of "any interested State, State Commission, muni- 
cipality, or any representative of interested consumers or 
security holders, or any competitor of a party to such pro- 
ceeding, or any other person whose participation in the pro- 
ceeding, may be in the Public interest." 16 USC 825g(a) and 
see also 18 CFR 1.10 (protests) and 1.8 (intervention) as well 
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as 4108B. See also 4141 below. 


135. See 44135 and 136 above; L. Bell, Let Me Find the 

Facts, 26 A.B.A.J. 552 (1940); and, for a general 
example, Labor Board v. Waterman S.S. Go..7, 309 WIS; 206 
(1940). 


136. See ¥4108B and 111. 


137. For the materials respecting these agencies see notes 68 

and 74 above as well as 426 (classification), 26A, 41 
(sales, leases, permits), 94 (grazing), and 105 (recreation 
uses). 


138. See 410. 


139. See e.g. United States v. Alvin M. May, A-30675 

(July 25, 1968); and Mrs. R. W. Hooper, Nevada 
4-67-1 (May 16, 1968). Nevertheless the burden of a 
clear and definite showing of error on the part of the 
initial decision makers is upon the appellant. D. A. 
Moore, Wyoming 0244173-B (May 13, 1968); and see also 
The Pittsburg & Midway Coal Mining Co., C 794 (January 
18, 1968). 


140. Indeed the BLM Director has. a wider jurisdiction -- 
that of “equitable adjudication," meaning authority 

to forgive technical errors and ameliorate hardship cases -- 

in some areas such as desert land entries. United States 

v. Ruth Edna Ogden, A-30833 (December 20, 1967). 


141, See e.g. United States v. Paul B. Dessieux and 

Paul Russell Dessieux, Contest No. New Mexico 223 
(May 28, 1968); and George R. Murphy, A-30448 (July 22, 
1966). 


142. Cf. Giles R. and Juanita Leonard, A-30503 (March 

23, 1966). In any event there must be some showing 
of likelihood that relevant facts would be produced at 
the requested hearing. See John P. Elliott, Jr., Colorado 
066625 (April 25, 1968); and Swanson Bros. Logging Co., 
Inc., Oregon 14-11-0001 (9)-1475 (January 12, 1968). 


143. E.g. Richard B. Will, Idaho, 1901 (January 5, 1968). 
See also United States v. Curtis Holcomb et ai}, .,» Con= 

tect No. 079864 (Sacramento) (May 31, 1968) , in which the 

party failing to file a required answer is taken as having 
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admitted the allegations of the complaint. Of course if 

the administrative decision is not adverse to him, a party 
has no appeal. Ralph D. Ivins, Sacramento 062926 (March 

5, 1968). Interlocutory rulings are not appealable. Carroll 
W. Wells, Idaho 016007 (January 3, 1968). But the officials 
making the initial determination may ask that the decision 

be set aside and the case remanded for reconsideration, 

Silas Sinton, Oregon 015304 (May 22, 1968). 


144. These decisions are placed on the ground of laches 

or res judicata. See Delia Curl Souza, Sacramento 
1253 (May 13, 1968); Jack C. Raylor, d.b.a. Big Springs 
Ranch, Nevada 1-67-1 (May 10, 1968); Bobby D. Layman, An- 
chorage AA 2708 (May 7, 1968); and Richard M. Lade, as 
Attorney in Fact for Santa Fe Pacific Railroad Company, 
Oregon 018719 (January 29, 1968). But the law-of-the-case 
doctrine is not followed. Rasmus P, Neilsen, Jim H. 
Snipes, A-30478 (July 21, 1966). 


145. See 498 at note 17. For de facto appeals to the 
Secretary (actually the Solicitor) see 4133. 


146. See 437 at note 36. 
147. See 466 at notes 136 and 137. 


148. See 4424, 35. At the Secretary's level the pro- 

cedures are said to be "flexible." Thus it is said 
that a classification is not an appealable order or de- 
cision. Heirs of Fred S. Reed, Oregon 874 (July 11, 1968). 
Classification decisions are always open to reconsideration 
and consequent rejection of the disposition application. 
Edwin H. Richardson, A-30639 (August 31, 1967). 


149. IDM 135.2.2A(7) and see also BLMM 1843 which states 

that cases are referred to the Director or his dele- 
gate “if the facts indicate" that the Director should ex- 
ercise his -supervisory authority. It gives as an example 
cases subject to equitable considerations. BLMM 1843.770. 
Cf. R. L. McCarty, A View of the Decision-Making Process 
within the Department of the Interior, 19 Adm. L. Rev. 
147, 161 (1967). 


150. 43 CFR 1840 and see also €749 at note 26 (mineral 
locations), 65 and 66 (mineral leasing), 83 and 85 
(grazing permits in grazing districts), and 67 at note 141 
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(appeais on cancellation of sales of common materials), 
The BLM manual specifically mentions rights of appeal in 
mineral location cases, 


151. 43 CFR 1840.0-7, Indeed, the dismissal of appeals 
for those reasons is so routine that form letters are 
used for the purpose. But occasionally dismissal opinions 
are written on that basis. See, for example, Thomas J. 
Weaver, Colorado 1-67-3 (March 21, 1968); Richard Gabica, 
Elias Jaca, Idaho 1-64-5 and 1-65-2 (February 2, 1968) ; 
Chris A. Corondoni, NM-A 2874 etc. (January 25, 1968) ; 
Royal B. Woolley, Arizona 1-66-1 (January 4, 1968); 
Florence Emily Tagala v. Amanda Nellie Ruth Price, A- 
30715 (Nov. 10, 1966); Marvin L, McGahey, William J. 
Colman, A-30548 (June 28, 1966); Joseph Alvin Smith et 
al., L.A. 0140317 etc, (June 25, 1959, approved by De- 
partment July 2, 1959); and Paul Albrecht, Wyoming 
015693 (January 28, 1958, dismissed A-27656 May 13, 
1958). See, however, 0. J. Cooper et al., Appellants, 
Redd Ranches, Intervenor, Colorado 4-65-2 and ~3 (February 
20, 1968), which indicates some discretion in the Director 
to consider the merits in a case subject to summary dis- 
missal, There may of course be extensions of time or ex- 
tenuating circumstances may be taken to excuse late ser- 
vice or filings. See mrs. R. W. Hooper, Nevada 4-67-1 
(SC) (February 19, 1968); Esther Bosworth and W. E. James, 
A-30703 (May 31, 1967); Paul R. Rudolph, William D. Peters, 
A-30662 (February 3, 1967). For the similar handling of 
these issues on appeals from the BLM Director to the Sec~ 
retary, discussed below in the text, see United States 
v. Theodore R, Jenkins, A-30661 (1967); Irwin Rubestein, 
A-30674 (1967); and Douglas Grover, A-30521 (Supp.) (May 
19, 1966). The same strictness is to be found at the level 
of initial decision. See, e.g. respecting oil and gas 
lease applications or offers. H. B. Cahoon, U 4359 (May 
22, 1968); Floyd E. Paxson, Mary C. Paxson, R 1234 (March 
25, 1968), Wayne s. Elzey, U 4254 (February 9, 1968); and 
Donald W. Jensen, NM-A 3345 (Texas) (January 18, 1968). 


152, 43 CFR 1840.0-9(c); Union Oil Company Bid on Tract 

No. 228, Brazos Area, Texas Offshore Sale, M-36733 
(June 17, 1968); Arnold H. Schola, A-30831 (November 16, 
1967); Omar Stratman, A-30565 (February 23, 1966); and 
Wayne E, Bright, A-30475 (February 4, 1966) 


153. 43 CFR 1840,0-8. 
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154. 43 CFR 1844.1. 
155. 43 CFR 1842.2. 


156. See 4138. For dismissal of appeals to the BLM Director 

on this ground see J, Bryant Kasey and Mary Ann Kasey 
v. Molybdenum Corporation of America, Contest R 948 (May 6, 
1968); E. Lucian Keller, Salt Lake 064881 (October 30, 1967); 
and William A. Elser et al., Anchorage 046374 etc, (December 
31, 1959). 


157. 43 CFR 1842.5-3 (answers), 1843.5 (hearings before 
field commissioners, but see at note 119 above), 
1843.6 (oral argument), and 1843.7 (decision). 


158. 43 CFR 1843.9, 


159. IDM 210.2.1A and U.S. Government Manual 1968-69 at 
243, 


160. IDM 111.2.2B. 


161. IDM 111.2.2F. The separation of general legal ser- 
vices, from the Branch of Land Appeals, is apparently 
designed to separate adjudicative from prosecuting functions. 
Cf. McCarty, op. cit., at 163-4 and 173. But no such separa- 
tion is expressly or impliedly provided for other types of 
cases within the Solicitor's Office. There is a Division of 
Parks and Recreation, under the direction of an Associate 
Solicitor, responsible for legal matters arising in con- 
nection with the programs and activities of the National 
Park Service. IDM 111.2.2E. A similar Division of Re- 
clamation and Power, similarly directed, is responsible 
for the legal aspects of matters arisirg in connection 
with the program and activities of the sureau of Re- 
Clamation. IDM 111.2.2H. Other Associate Solicitors 
supervise Indian affairs, mineral resources and general 
legal services, territories and wildlife as well as claims, 
and water resources and procurement. "In the field, eight 
Regional Solicitors supervise field solicitors, attorneys, 
and hearing examiners within their respective regions." 
U.S. Government Manual 1968-69 at 245. 


162. 43 USC 1844.1 and for grazing cases in grazing dis- 
tricts see 1853.7(c). See also 4145. 
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it3. 43 CFR 1840. 0-9(d) and see also 49, See also 49146 
ime 943° CFR 1844-1. } 

sists See 7138. See also note 156 above, 

l&e. ee eeiapinnee -3, and .4,. For 8razing cases in 
eto cts see 1853.7 and -8. See also note 
Le 43 CFR 1844.5. 

16a 43 CFR 1844.6. 


16%. 43 CFR 1844.9. 


Should be available to the 
appellants. re - 
paar they are not heard.) [If they aah be heata 
atten Neer a 4 serious issue of due process would be pre 
ee * rt. Morgan v. United States, 30 ; 
See the final chapter of this report. ah er poe 


171... 43° CFR LES3,7 > 
Pid 3 °CFR 1853.7 (Cc): 

173.. 43 CFR 1840.0-9(a)., 

174. See 9142 above at note 162. 

BESSY, 

75 a hae at note hs See also the reserved authority 
i : € Secretary Personally and not through a delegate" 
fe rae oe modify a final classification order of the Se 

tary. $24 at note 94 and 43 CFR 2411.1-1(£) (2) 1 
176.. 43 CFR 1843.7, 

177. See chapter XII. 


178. 
73 See also chapter XI respecting Forest Service regu- 
aes: eon generally. The same tendency is evident in 
merations of that other highly Professionalized group 


in this field, ¢ 
1960-42. » the United States Geological Survey. See 
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179. 36 CFR 211 is entitled Administration. Subpart -B 

_ Yelates to appeals generally. 36 CFR 211.20 through 
-37. Subpart C contains the Board rules of procedure, %36 
CFR 211.101 through .119. The latter not only recapitrlate 
the former but add much routine detail, but the repetitions 
in it will not be cited in the footnotes which follow. 


180. 36 CFR 211.21 (appeals from decision of Forest Super- 
visors), .22 (from decisions of Regional Foresters), 

-25 (Board actions on appeals), .26 (action by the Chief), 

.27 (appeals from decisions of the Chief), and .28 (decisions 


of the Secretary). 


181. 36 CFR 211.23(a). The Board has rendered few opinions, 

which could be due to its short history as well as the 
limitations on and complexity of the appeal procedures as 
discussed in the following text. 


182. For examples see FSM 1571.4. Another example would 
be a Forest Service veto of an application for a 
mineral lease. This exclusion is discoverable not in the 
statement of appealable cases but in the statement res- 
pecting who may appeal, i.e. "any person who is adversely 
affected." 36 CFR 211.21(a). It is similar to the so- 
called "negative order" doctrine once in vogue in courts 
for some types of Interstate Commerce Commission cases but 
now outmoded. Cf. Rochester Telephone Corp. v. United 
States, 307 U.S. 125 (1939), and Administrative Procedure 
in Government Agencies, op. cit., 85-86. There are other 
exclusions not germane here such as procurement contract 
disputes, requests for the reformation of a contract or 
monetary damages, cases in which another federal agency 
has jurisdiction, and personnel matters. 36 CFR 211.20(b). 


183. 36 CFR 211.29(e). 


184. 36 CFR 211.20(a)(1) and (b). But this does not 
extend to the award of monetary damages. 


185. FSM 1571.1, .31. 
186. 36 CFR 211.20(a)(2). 


187. FSM 1571.32-le. 
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188. 36 CFR 211.20(a) (3). 


IB9., FSM, 1571 .33-2. Another type of case is said to be 
_ one in which the operator of a resort objects to 
timber cutting. 


190. 36 CFR 211.20(a)(1) and (2). 


£91. . 36°CER 211.21(a) (appeals from decisions of Forest 

Supervisors) , .22(b)(1) (from decisions of Regional 
Foresters), and .27(a) (initial decisions by Chief of 
Forest Service). See also the definition of "decision" 
as any order, ruling, or other exercise of "discretion" 
which has "a substantial effect on private rights." 36 
CFR 211.29(b). 


192. See 26 CFR 211.20(a) (3). 

193. 36 CFR 211.30(e) and see also -24(e). A typical 
case for intervention is said to be a boundary 

dispute touching the subject of a proceeding. 

194. See 4138 and the notes thereto relating to third- 
party interests at the Stage of initial decision. 

The considerations there mentioned apply here, particularly 

in connection with the hearings mentioned below at 4153. 

195. 36 CFR 211.21(b). 

196. 36 CFR 211.22(a)(1). 

1972.2 €367. CFR 211.22(a)(2). The Board rules, however, re- 
quire this to be done only if the classification is 

disputed. 211.107(b) (2). 

198. 36 CFR 211.22(a)(3) and see also -109. 

199. 36 CFR 211.22(a) (3). 

200. 36 CFR 211.27(c). 

201. The Board has rendered only a handful of decisions 
Since its establishment in 1965, of which many deal 

with the classification of the appeal. 
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202. For classification see 36 CFR 211.109. For the dis- 
tinction between voluntary and required hearings see 
4%136 and 137. 


203. 36 CFR 211.22(b)(4)(i) and .24(a). 
204. 36 CFR 211.23(b), .107(b)(1), and .115(e). 


205. Request may of course be made for a hearing in 

Class III cases under the general provision for 
such requests on appeals from Regional Foresters' decisions. 
36 CFR 211.22(b)(1). 


206. 36 CFR 211.28(c). 
207. For the pleadings see 4154. 


208. 36 CFR 211.104(1) and .116(c). One member of the 

Board may conduct hearings. 36 CFR 211.23(a). They 
are locally held. Id. .24(c). "Prehearing arrangements" 
are authorized. Id. .24(f). The record is the sole source 
of evidence for the resolution of factual issues except that 
which may be judicially noticed. Id. -24(g). There are pro- 
visions for stipulations, affidavits, depositions, inter- 
rogatories, sworn testimony, cross-examination, admission of 
documents, and the exclusion of irrelevant matter. Id. .24(g) 
(2)-(8) and see also .111-.113 and -116(c). The "weight of 
the evidence" is to be determined by the Board of course and 
the preponderence-of-the-evidence rule for decision of issues 
of fact is espoused. Id. -24(g)(9) and .36. 


2095.36. CFR,211,..33. 


210. On which subject there is a notable lack of literature 
in the field of Administrative Law. Instead stress is 
laid upon notice of issues or arguments -- but usually only 
in cases under statutes which require a hearing. Cf. Morgan 
v. United States, 304 U.S. 1, 21 (1938) ; United States v. 
Abilene and So. Ry., 265 U.S. 274 (1924); and 1 K. Davis, 
Administrative Law Treatise §§ 8.04 and .05 (1958). 


211. 36 CFR 211.21(a). C£. 4143. 
212. 36 CFR 211.22(b)(1)-(3). 
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213. 36 CFR 211.27(a) and (b). 


214. 36 CFR 211.21 (on appeal from Forest Supervisor), .22 

(a) (3) (from Regional Foresters, classification), .22 
(b) (same, merits), and .27(a) and (b) (from decisions of 
the Chief). 


215. 36 CFR 211.21 and .22(a) and (b)(1)-(3). 
216. 36 CFR 211.22(b)(4) (ii) and .25(a). 


217. 36 CFR 211.22(b) (4) (iii), .25(b), and .26(a). In 
' these cases the Board acts as an examiner might in 
statutory hearing cases under the Administrative Procedure 


Act. 35 USC 557(b). 
218. 36 CFR 211.22(b)(4)(iv) and .25(c). 


219. 36 CFR 211.26, which provides for decision by the Chief 

"when an appeal from a decision of a regional forester 
in a Class Three case is to the Chief" -- as though some Class 
III cases might go elsewhere, e.g. to the Secretary. See 
41155 and 156 above. For the routing of classifications see 
36 GFR 211.22(a) and 4152 above. 





220. 36 CFR 211.26 and .28. 
221. 36 CFR 211.27(a) and see .22(b)(4)(ii) and .25(a). 
While the first of these provisions is not limited 


to Class I cases, other more specific provisions presumably 
mimic sit, 


222. 36 CFR 211.27. 

223. 36 CFR 211.27(c). 

224. 36 CFR 211.28(a). 

225. 36 CFR 211.27(b) and .28(b). 
226. 36 CFR 211.28(c). 


227. 36 CFR 211.27(a) and .28(c) (Chief) and .22(b) (any 
"decisions" by a Regional Forester). 
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228. This seems to be reinforced by the indefinite nature 
of Class III cases. 36 CFR 211.20(a)(3) and .28(c). 

See also 4150 at note 188 above. It is said that such cases 

may originate through members of Congress and even on pro- 

tests to the President. 

229. 36 CFR 211.29(a). 

230. 36-CFR 211.21(a) and -28(a) and (b). 

231. 36 CFR 211.21(a) and 22(a). 

232. 36 CFR 211.30. 


233. 36.CFR 211.36(e). ‘In connection with grazing see 
q 90 at note 62. 


234. 36.CFR 211.103(m). 

235. See $154 above. 

236. 36 CFR 211.35. 

237. 36 CFR 211. See 4135 above. 

238. 36 CFR 211.34. 

239. 36 CFR 211.24(g)(8) and (10) and .32. 

240. 36 CFR 211.36(c). 

241. 36 CFR 211.25(a) and .31. 

242. 36 CFR 211.24(b), .26(b), -28(c), .29(b), and .36(b). 

243. See 4150. 

244. See 94148 and 158 at note 228, 

245. These may be said to be strictly construed. See Boesche 
v. Udall, 373 U.S. 472 (1963). Actions to cancel patents 


issued, e.g. for fraudulent procurement, are not included in 
what follows in the text. Nonstatutory possessory actions may 
also be subject to original court proceedings, See Northern 
Pacific Railroads v. McComas, 250 US 387, 392 (1917); and 
Gauthier v. Morrison, 232 US 452, 461-62 (1914). 
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246. See 447. 
247. See 454 at notes 56 and SW 


248. See 455 at note 63. For mention in the regulations 
see 43 CFR 3386.2. 


249. Sometimes regulations so provide, e.g. for unauthorized 
' grazing inside grazing districts. 43 CFR 9239.3-2., 


Pe Dien ah aoe Be Jaffe, Judicial Control of Administrative Action 
(1965), particularly at pp. 522 et seq. 


251. R.F. Fuchs, Judicial Control of Administrative Agencies 


in Indiana, 28 Ind. L. Rev. 1, 11 (1952). The Administra- 


tive Procedure Act is careful to mention both forms of review 
actions in its provisions respecting the right of review, the 
forms of action therefor, and the administrative acts re- 
viewable. 5 USC 702-704. The so-called "statutory review" 
provisions are a product of the 20th century. Older adminis- 
trative adjudicative authority -- lands, taxes, shipping -- 
was not accompanied by such provisions. They are included in 
new regulatory ventures as much to limit review -- time for 
it, courts in which it may be had, procedure, etc, -- as to 
affirm it. The Administrative Procedure Act distinguishes 
between a "special statutory review proceeding relevant to 

the subject matter in a court specified by statute" and, 

"in the absence or inadequacy thereof, any applicable form 

of legal action!’ 5 USC 703. The "nonstatutory" form of 
review will be the subject of the remaining paragraphs of 

the text in this section of the chapter. Review of ad- 
ministrative regulations is touched upon in section 3 of 
chapter XI. 


252. See 30 USC 226-2 and 763 at note 123a, 
253. See 455 at note 63. 


254. See ¥1ll. See FPC vy. Idaho Power Co., 344 U.S. 17 
(1952), sustaining a license condition, and Udall v. 

FPC, 387 U.S. 428 (1967), remanding a case to the Commission 

in order to accord the Secretary of the Interior standing 

to intervene and present evidence as to the advisability 

of federal rather than nonfederal power development as well 

as in order to permit the consideration of other issues in- 
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cluding the preservation of recreational values and the 
Protection of wildlife. 


255. Stark v. Wickard, 321 U.S. 288, 310 (1944), and see 
also Abbott Laboratories vy. Gardner, 387 U.S. SO 

140 (1967). Fora general statement in the public land 

field see El Paso Brick Co. v. McKnight, 233 U.S. 250, 

257 (1914), and Johnson v. Towsley, 80 U.S. (13 Wall.) 

72 (1871). 


256. See Daniels v. Wagner, 237 U.S. 547 (1915). 

257. See 4122. 

258. See 4121. 

259. See Payne v. New Mexico, 255 U.S. 367, 371 (1921). 


260. In short, where public land officials are challenged 
in court, the plaintiff must have a personal claim 
to the property involved, i.e. a right based on statute, 
as set forth above. His claim is Specific and proximate ; 
and his allegation is that the agency has wrongfully re- 
fused him. He is thus able to meet the most stringent 
criteria for Standing developed by the courts -- even the 
Supreme Court's much criticized dictum that no standing 
exists "unless the right invaded is a legal right, -- one 
of property, one arising out of contract, one protected 
against tortious invasion, or one founded on a statute 
which confers a privilege." Tennessee Electric Power 
Co. v. TVA, 306 U.S. 118, 137 (1939). Nor have the courts 
been grudging in this respect. Thus, though the Taylor 
Grazing Act specifically states that a permittee acquires 
"no right, title, interest, or estate in or to the lands," 
a permittee -- and even an "interim permittee" -- has been 
allowed to challenge the legality of a land exchange which 
would have transferred his allotted forage land into other 
and private hands. La Rue v. Udall, 324 F.2d 428 (D.C. 
Cir. 1963), cert. denied, 376 U.S. 907 (1964); and Red 
Canyon Sheep Co. v. Ickes, 98 F.2d 308 (D.C. Cir. 1938). 
A person claiming a preferential right to a permit under 
that Act has attacked a rule that would allegedly deprive 
him of that preference. McNeil v. Seaton, 281 F.2d 931 
(D.C. Cir. 1960). Another, claiming a similar preference, 
has been allowed to challenge the granting of permits to 
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others. Oman v. United States, 179 F.2d 738 (lOth Cir. 1949). 
Cf. Chapman v. Sheridan-Wyoming Coal Co., 338 U.S. 621 (1950), 
in which the Court found no need to discuss standing, since 

it found against plaintiff on the merits, in a suit by a 

coal lessee to enjoin issuance of a similar lease on adjacent 
property to a competitor in alleged violation of a regulation 
which would require a finding as to need for another coal 
mine. 


261. See Udall v. FPC, 287 U.S. 428 (1967), and Scenic 
Hudson Preservation Conference v, FPC, 354 F.2d 608 | 
(2d Cir. 1967). See also 4172. 


262. See Best v. Humboldt Placer Min. CO Shea G ose 

(1963), rejecting an action to enjoin administrative 
contest proceedings in connection with mining claims; Union 
Oil Co. of California v. Udall, 289 F.2d 790 (D.C. Cir. 1961); 
Gabbs Exploration Co. v. Udall, 315 F.2d 37 (D.C. Cir. 1963), 
cert. denied, 375 U.S. 822 (1963); and Zwang v. Udall, 371 
¥.2d 634 (9th Cir. 1967). 





263. But see 4166 below. 


264, For authority implied in the licensing function in 
the traditional public land field see Chicago, Mil- 
waukee, & St. P. Ry. v. United States, 244 U.S. 351 (1917), 
affirming stipulated obligations to a grant of right of 
way for railroad purposes over forest lands. Contrast the 
invalid attempt to impose a reverter as to mineral lands 
"should any such be found in the tracts" otherwise granted 
for railroad purposes. Burke v. Southem Pac. R. Ris) 4 
U.S. 669 (1914). See also the similar attempt to impose 
# mineral land exclusion upon an unconditional grant of 
swamp lands to states. Work v. Louisiana, 269 U.S. 250 
(1925). For the authority of FPC to reserve transmission 
rights for federal power see FPC v. Idaho Power Co., 344 
U.S. 17 (1952). For general authorities see United States 
v. Lowden, 308 U.S. 225 (1939), and United States v. Rock 
Island Motor Transit Co., 340 U.S. 419 (1951). See, however, 
43 USC 1424, which blows hot and cold by providing that 
"patents and other evidences of title may contain such re- 
servations and reasonable restrictions as are necessary 
in the public interest, but no restriction to insure proper 
development of the lands after they have passed from Federal 
ownership shall be imposed." 
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265. See United States v. Coleman, 390 U.S. 599, 602 (1968) , 
Sustaining the "marketability test" as a factor rele- 
vant to the discovery of "valuable" mineral requisite to 
a right to mineral location patent; Udall v. Tallman, 380 
U.S. 1 (1965), sustaining Secretary's interpretation of 
public land order as permitting mineral leasing notwith- 
Standing withdrawal of the lands "from all forms of ap- 
propriation under the public-land laws, including the 
mining laws and the mineral-leasing laws"; Boesche v. Udall, 
373 U.S. 472 (1963), affirming Secretary's power to can- 
cel mineral lease administratively on ground that it was 
invalidly issued under applicable regulations; McLaren v. 
Fleischer, 256 U.S. 477 (1921), sustaining administrative 
interpretation of time limit within which informer may 
exercise right of entry; Weyerhaeuser v, Hoyt, 219 U.S. 380 
(1911), entry correctly canceled as result of restoration, 
after court decision, of railroad indemnity selection; 
Love v. Flahive, 205 U.S. 195 (1907), proper rejection of 
claimant's entry; Small v. Rakestraw, 196 U.S. 403 (1905), 
voting in precinct other than one in which land was located 
properly held to disprove required residence for homestead 
entry, i.e. no error of law; Hodges v. Colcord, 193 U.S. 
192 (1904), informer's entry and patent sustained; Minnesota 
v. Hitchcock, 185 U.S. 373 (1902), land held not subject 
to grant to state; Knight v. United Land Ass'n., 142 U.S. 
161 (1891), patent to city sustained against one claiming 
by virtue of grant to state, the difference being deter- 
mined by survey as to the nature of the lands, i.e. tide 
lands. 


266. Payne v. New Mexico, 255 U.S. 368, 373 (1921); and 

see also Payne v. Central Pacific Ry., 255 U.S. 228 
(1921); Work v. Louisiana, 269 U.S. 250 (1925); and Wilbur 
v. United States ex. rel. Krushnic, 280 U.S. 306 (1930). 
These precedents in the public land field exemplify the 
general rule respecting court "remands" in administrative 
law cases. See FCC v. Pottsville Broadcasting Co., 309 
U.S. 134, 141 et seq. (1940). 


267. For reviews before patent see, for example, Ickes 
v. Virginia-Colorado Dev. Corp., 295 U.S. 639 (1933)5— 


injunction against adverse administrative proceedings respecting 


a mineral location for failure to do annual assessment work; 
Wilbur v. United States ex rel Krushnic, 280 U.S. 306 (1930), 


mandamus directing disposal of application for a mineral patent 
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unaffected by temporary default in performance of assess- 
ment labor; and Work v, Louisiana, 269 U.S. 250 (1925) , in- 
junction against requiring state to show nonmineral character 
of lands under swamp and overflow grant, 


268. For the most recent of such post-patent private suits 

to reach the Supreme Court see Borax Consol., Ltd. v. 
Los Angeles, 296 U.S. 10 (1935); and Anderson v. Clune, 269 
U.S. 140 (1925). 


269. Litchfield v. Register and Receiver, 76 U.S. (9 Wall.) 
575 (1869); and see also Brown v. Hitchcock, 173 U.S. 
473 (1899); Plested v, Abbey, 228 U.S. 42 (1913); and Minnesota 
v. Lane, 247 U.S. 243 (1918). The idea was also applied in 
cases in which a private party sued another private party be- 
fore patent had issued. Marquez v. Frisbie, 101 U.S. 473 
(1879). But see United States v. Schurz, 102 U.S. 378, 494 
(1880) , in which the Court was enabled to permit the writ 
of mandamus only by the peculiar holding that a government 
patent, unlike a private deed, is effective prior to delivery. 
In those days, of course, the issuance of patent was the 
Standard form of public land disposition as a matter of right. 
The passage-of-title idea was in that setting a crude form 
of requirement assuring the exhaustion of the administrative 
Process before courts could take jurisdiction. 


270. For example, in Best v. Humboldt Mining Co., 371 U.S. 

334, 338 (1963), the Court unnecessarily states that, 
"if a patent has not issued, controversies over the claims 
"should be solved by appeal to the land department and not 
the courts,'" quoting from Brown v. Hitchcock, 173 U.S. 473, 
477 (1899), but in a footnote remarks that "today" examiners' 
decisions may be appealed to the BLM Director, then to the 
Secretary, "and from there to the courts." However, in 
Boesche v. Udall, 373 U.S. 472, 486 (1963), decided a few 
months later, the Court concludes its opinion with the 
confident assertion that "final action by the Secretary .., 
has always been subject to judicial review," 


271. For the domestic doctrine generally see Monaco v. 
Mississippi, 292 U.S. 313 (1934). For the similar 

doctrine in international law and its considerations "of 

a different order,'' sweep, and complexities see D. P, 

O'Connell, International Law, ch. 27, particularly at page 
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951 (1965). The leading court opinion here is National 
City Bank v. Republic of China, 348 U.S. 356, 359 (1955). 


272. See xX, Davis, Suing the Government by Falsely Pre- 
tending to Sue an Officer, 29 U. Chi. L. Rev. 435 
(1962). There is some difference of opinion as to whether 
this is a subterfuge and constitutes a fiction. For an 
elaborate historical statement, discussion, and rationale 
see L. Jaffe, Judicial Control of Administrative Action, 
cons. 6 and 7 (1965). Of course this problem does not 
arise where the United States is the plaintiff, for there 
the defendant is under no such disability and may defend 
himself on the merits. United States v. Detroit Timber 
& Lumber Co., 200 U.S. 321, 338 (1906). In such cases 
much public land law of a decisional nature has been made. 


273. Larson v. Domestic & Foreign Commerce Compe, aoe, 

U.S. 682 (1949), involving an unsuccessful attempt 
of the purchaser of surplus coal from the War Assets 
Administration, is the current leading precedent -- or 
stumbling block. Not far behind is Malone v. Bowdoin, 
369 U.S. 643 (1962), in which, rejecting earlier pre- 
cedents, at the suit of a party claiming title the 
Court refused to permit ejectment against an official 
of the United States in possession of the ground. See 
note 274 below. See also Dugan v. Rank, 372 U.S. 609 
(1963), respecting water rights. 


-224a- 


274. 'While.it is possible to differentiate many of these 
cases upon their individualized facts, it is fair to 

Say that to reconcile completely all the decisions of the 

Court in this field prior to 1949, would be a Procrustean task.” 

Malone v. Bowdoin, 369 U.S. 643, 646 (1962); and see also 

Brooks. v. Dewar, 313.U.S. 354, 359 (1941). 


275. See Meigs v. McClung's Lessee, 13 U.S. (9 Cranch) 

11 (1815); Wilcox v. Jackson, 36 U.S. (13 Pet.) 498 
(1839); Brown v. Hugar, 62 U.S. 305. (1858); Grisar v. McDowell, 
73.U.S. (6 Wall,). 363. (1867). Indeed, in Wilcox the Court 
explicitly acknowledged that the suit was "in effect against. 
the United States." It maybe said, however, that the door 
was, opened by the 11th Amendment cases -- relating to the 
somewhat. different matter of the nonsuability of states by 
citizens of other. states or foreign states in federal courts 
-- holding pro and con on the question, of whether the nature 


F; 7 


of a suit is to, be determined on the basis of the parties 


of record or the nature of the relief sought. See National 
City Bank v. Republic of China, 348.U.S. 356 (1955). 


276. Minnesota v. Hitchcock, 185.U.S. 373 (1902), was an 
original proceeding in which the state asserted owner- 
ship under a school land grant of lands which the defendant 
officials claimed the United States held in trust for 
Chippewa Indians and the issue was not sovereign immunity 
but whether, under a statute hurriedly passed for the pur- 
pose, the United States was the proper party in interest 
to sustain the Court's original jurisdiction. The Court 
expressly precluded the application of this ruling to cases 
in which officials are appropriately. sued, which, it said, 
"would not be deemed suits against the United States within 
the rule that the Government cannot be sued except by its 
consent." 185 U.S. at 386. Other states saw this as an 
opportunity to bring their land suits in the Supreme Court 
originally. Oregon tried it unsuccessfully. Oregon v. 
Hitchcock, 202 U.S. 60 (1906), in which, with what seems 
a distortion of the ruling in Minnesota, the Court for the 
first time applied the sovereign immunity doctrine against 
a plaintiff, suing a federal official in a public lands case, 
Three other original proceedings by states came to the same 
end, Kaitsas v. United States, 204 U.S. 331 (1907); Louisiana 
v. Garfield, 211 U.S. 70.(1908); and New Mexico v. Lane, 243 
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U.S. 52 (1917). See also Minneosota v. Tane, 247 U.S. 243 
(1918), an original proceeding but decided on the passage- 
of-title theory rather than as-a matter of sovereign im- 
munity, 


277. A month after deciding Oregon vy. Hitchcock, 202 U.S. 

60 (1906), in the circumstances mentioned in the 
previous note, the Court for the second time denied relief, 
this time in a paragraph, on grounds of sovereign immunity. 
Naganab v. Hitchcock, 202 U.S. 473 (1906), which came up 
from a lower federal court but involved a claim by a Chippewa 
Indian that a federal statute unconstitutionally established 
a forest reservation on lands held in trust for his tribe, 

In Morrison v. Work, 266 U.S. 481 (1925), the last of the 
public lands cases in which the defense of sovereign immunity 
has been sustained by the Supreme Court, a Chippewa Indian 


from Minnesota, suing on behalf of himself and others similarly 


situated, claimed that the public land officials were mal- 
administering Indian trust lands. Here, as in Kansas v. 
United States, 204 U.S. 331 (1907), mentioned in the previous 
note, the Court did not expressly speak of sovereign immunity 
but held that the United States was a necessary party -- 
which amounts to the same thing. 


278. Garfield v. United States ex rel. Goldsby, 211 U.S. 

249 (1908); Conley v. Ballinger, 216 U.S. 84 (1910) ; 
Ballinger v. United States ex rel. Frost, 216 U.S. 240 
(1910); United States ex rel. Ness v. Fisher, 223 U.S. 683 
(1912); United States ex rel. Knight v. Lane, 228 U.S. 6 
(1913); Plested vy. Abbey, 228 U.S. 42 (1913); Lane v. Watts, 
234 U.S. 525 (1914); Lane v. United States ex rel, Mickadiet, 


241 U.S. 201 (1916); and Lane v, Hoglund, 244 U.S. 174 (1917). 


In New Mexico v. Lane, supra, the Court had explicitly re- 
jected the defense of sovereign immunity. 234 U.S. at 536 
and 540. For some of the subsequent cases in this period 
See Payne v. New Mexico, 255 U.S. 368 (1921), in which no 
reference was made to sovereign immunity; Payne v. Central 
Pacific Ry., 255 U:S. 228 (1921), specifically rejecting 
it; and Work v. Louisiana, 269 U.S. 250 (1925), in which 
the Court attempted to distinguish some of the sovereign 
immunity cases. See also the next note, 


279. Since Morrison v. Work, 266 U.S. 481 (1925), no case 
under the public land laws, as that term is used in 

this study, has been rejected by the Supreme Court on the 

basis of sovereign immunity although the latter doctrine 
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has been invoked in some cases involving other lands or in- 
terests of the United States. E.g. Malone v. Bowdoin, 269 
U.S. 643, 646 (1962), which was a Suit to try title to ac- 
quired lands; Hawaii v. Gordon, 373 U.S. 57 (1963), which 
was an original proceeding, cited only Oregon v, Hitchcock, 
and involved the interpretation of the Hawaii Statehood 
Act. Despite Larsen, cited with others at note 273 above 
and widely regarded as extending the doctrine, no public 
land case of the traditional type has been decided by the 
Supreme Court on the basis cof sovereign immunity. Compare 
D. Warner, Disposition of Suits for Injunctive Relief and 
in the Nature of Mandamus Against Federal Officers, 6 Land 
and Nat. Resources Division J. (U.S. Dept. of Justice) 415 
(1968); Note, Government Initiated Contests Against Mining 
Claims -- A Continuing Conflict, 1968 Utah L. Rev. 102, 
127-128; J. Sperling and J. Cooney, Judicial Review of 
Administrative Decisions under the Mineral Leasing Act of 
1920, 1 Land and Water L. Rev. 423, 426-30 (1966); c. Peck, 
Judicial Review of Administrative Actions of Bureau of Land 
Management and Secretary of the Interior, 9 Rocky Mt. Mineral 
L. Inst, 225, 252 (1964). 


280. See the ruling of the Supreme Court assessing costs 
against Secretary Schurz personally in a famous case. 
United States v. Schurz, 102 U.S. 378, 408 (1880). 


281. See note 272 above, 
282. See 4166. 


283. Williams v. Fanning, 332 U.S. 490 (1947), in which a 
suit against a local postmaster was sustained because 
he could resume delivery of mail wrongfully withheld. See 
also Hynes v. Grimes Packing Co., 337 U.S. 86 (1949), in- 
junction permitted against Regional Director of the Fish 
and Wildlife Service of the Department of the Interior 
to prevent his threatened seizure of plaintiff's ships 
operating in federal coastal waters in alleged violation 
of Indian fishing rights. But compare Sellas v. Kirk, 
200 F.2d 217 (9th Cir. 1952), cert. denied 345 U.S. 940 
(1953), in which suit to enjoin a Range Manager from 
restricting plaintiff's permitted grazing was denied be- 
cause, among other reasons, it required a permit and only 
the Secretary -- who had not been joined and at that time 
presumably could not be served -- could issue a permit. 
To the same effect see Richman v. Beck, 257 F.2d 575 (10th 
Cir. 1958). 
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284. 28 USC 1361 and 1391(e). 
285. See %¥206 et seq. in chapter XII. 


286.. Which could move courts to require the naming of more 
higher officials as defendants than before the Act 
when doing so might defeat local court jurisdiction. Com- 
pare Adams v. Witmer, 271 F.2d 29 (9th Cir. 1958) with The 
Dredge Corp: v. Penny, 338 F.2d 456 (9th Cir. 1964). Both 
were actions to review a4éministrative denials of mining 
claims and both were decided by the same court, the first 
before the Mandamus Act and the second after it. In the 
first the court took a liberal view and ruled that the 
Secretary was not an indispensable party; in the second 
it took a contrary position, explicitly stating that in 
view of the intervening enactment of the Mandamus and 
Venue Act "a holding against indispensability no longer 
serves the purpose of avoiding hardships" arising from 
the necessity of going to the District of Columbia to 
sue. Id. at 464. One district court, however, has taken 
the view that the Mandamus and Vente Act calls for even 
greater liberality because "to hold otherwise would be to 
substitute form for substance." Stewart v. Petiny, 238 
F. Supp. 821, 826 (D. Nev. 1965). 


287. This is true even though the court is considering 

the reversal of an administrative determination on a 
law or fact question of importance. The cases appear to 
make the issue of the dispensability of the United States 
in such a suit turn upon whether the plaintiff's challenge 
to the defendant's title amounts to a denial of an interest 
which the government claims in the same land. If the govern- 
ment has. merely granted a lease, the dispensability. of the 
United States and hence allowability of the suit would appear 
to turn upon whether the basis of the plaintiff's suit is 
that he rightfully owns the lease or whether the claim is 
that the lease is invalid because the fee belongs to him. 
See Daniels v. Wagner, 237 U.S. 547 (1915), in which the 
absolute fee had been patented so that no title remained 
in the United States; and see also Skeen v. Lynch, 48 F.2d 
1044 (10th Cir. 1931); cert. denied, 284 U.S. 633 (1931) 
Ward v. Humble Oil & Refining Co., 321 F.2d 775 (5th Cir. 
1963); State of Washington v. United States, 87 F.2d 421 
(9th Cir. 1936); and Stewart v. United States, 242 F.2d 
49 (5th Cir. 1957). An opinion acknowledges however, that 
the ‘government "is a party in interest in every case in- 
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volving the surveying and disposal of the public lands." 
Knight v. United States Land Association, 142 U.S. 161, 
181 (1891). To avoid the difficulties, legislation is 
required. Compare the statutory right of the Attorney 
General to notice of and "have all the rights of a party" 
in cases in which a federal official is not a party and 
"the constitutionality of any Act of Congress affecting 
the public interest is. drawn in question.” 28 USC 2403. 


288. The casés appear to be ta confusion. Compare, for 
example, Brady v. Work, 263 U.S. 435 (1924), dis- 
missed because prospective patentee was not named, with 
Lane v. Watts, 234 U.S. 525 (1914), rejecting argument that 
homestead entrymen were indispensable parties. For recent 
cases in which the rights of oil and gas lessees have been 
adjudged superseded despite the fact that they were not 
parties to the review proceedings see Barash v. Seaton, 
256 F.2d 714 (D.C. Cir. 1958); and McKay v. Wahlenmaier, 
226 F.2d 35 (D.C. Cir. 1955). See also the Brief for 
Petitioner in Udall v. Tallman, 380 U.S. 1 (1965). Recent 
lease cases in which the court avoided ruling on the point 
are Southwestern Petroleum Corp. v. Udall, 325 F.2d 633 
(D.C. Cir. 1963); Safarik v. Udall, 304 F.2d 944 (D.c. 
Cir. 1962), cert. denied, 371 U.S. 901 (1962); and Miller 
v. Udall, 307 F.2d 676 (D.C. Cir. 1962), cert. denied, 371 
U.S. 967 (1963). If the courts were to make it a rule that 
such third parties must always be joined in a suit against 
the public land officials, it would deprive the plaintiff 
of the benefit of the Mandamus and Venue Act of 1962 be- 
cause the latter becomes operative only where "each" de- 
fendant is an officer or employee of the United States. 
28 USC 1391(e). Without the benefit of that Act, venue 
would pose a problem because in the absence of diversity 
of citizenship which would enable the plaintiff to sue 
at his domicile if service upon the defendants could be 
obtained there, venue would exist only in that district 
in which both the officials and the private party defendant 
were residents for purposes of service if any such common 
residence existed. 28 USC 1391(b), but see 28 USC 1655. 
For the limited right of intervention by the Secretary if 
he happens to hear about the case see Rule 24(a), Federal 
Rules of Civil Procedure, and Archer v. United States, 268 
F.2d 687 (10th Cir. 1959). Permissive intervention may of 
course be denied. See Miller v. Udall, 368 F.2d 548 (10th 
Cir. 1966). 
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289. Cf. 30 USC 226-2 mentioned in note 252 above. For 


its questionable application to private suits see ) 


King v. Udall, 266 F. Supp. 747 (D. D.c. 1967). 


290. See Brennan v. Udall, 379 F.2d 803, 807-808 (10th 
Cir. 1967) cert. denied, 389 U.S. 975 (1967). State 

Statutes of limitation may, however, be called into play 

in the case of private litigation between two claimants 

to public land; but there the period of adverse possession, 

or the period of prescription, may be so long as to be un- 

fair in matters of this kind. 


291. Where time limits are provided by federal statute, 
there may be claimants who in the nature of things 
could not know of the administrative action until too late, 
e.g. a lease of lands privately owned. That type of prob- 
lem has arisen under the time limit provided in 30 USC 
29 and 30 providing for mining location contests in state 
courts. See Iron Silver Mining Co. v. Campbell, 135 U.S. 
286 (1890), but compare Bowen v. Chemi-Cote Perlite Corpi,; 
102 Ariz. 423, 432 P.2d 435 (1967). Recognition of this 
difficulty may explain the apparent official acquiescence 
in the proposition that this statute bars only adverse 
mining claimants and not adverse mineral lessees. See 
Union Oil Co. v. Udall, 289 F.2d 790, 791 (D.C. Cir. 1961). 


292. For the general rule respecting such cases see Sun- 
shine Coal Co. v. Adkins, 310 U.S. 381, 402-403 (1940), 
and precedents there cited. The consequence is that the 
United States (and its officials in their "public" capacities) 
would not be bound by any prior judgment against an official 
in the "personal" capacity in which, theoretically, the lat- 
ter is suable notwithstanding the doctrine of sovereign im- 
munity. Hence, for example, the United States could still 
sue to eject the private party from the land despite the 
prior judgment he had procured in his favor. 


293. Thus where one of two rival claimants has obtained 
a judgment against a land official, the claimant 
who was not a party to the suit may nevertheless be ad- 
versely affected because, should he then sue the govern- 
ment on his claim, the court may consider the controversy 
moot in that the land no longer belongs to the government. 
See Miller v. Udall, 368 F.2d 548 (10th Cir. 1966). Could 
the third party then sue the successful claimant in a private 
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action? That would seem to depend on whether he had, 
prior to the preceding Suit, acquired an equitable in- 
terest in the land in question which would enable him 


294. For example, it has been impossible to treat the 
officials who are sued in their "personal" capacities 
as not being officials. Thus the Mandamus and Venue Act 
recognizes the essentially nonpersonal nature of the action 
by describing a defendant as one "acting in his official 
capacity or under color of legal authority." 28 ysc 1391(e). 
Recognition of the true and impersonal nature of a non- 
Statutory review action is even more explicit in connection 
with the "substitution" of Successors where a defendant 
official "sued in his official capacity" dies or resigns, 
At the trial level since 1961 "his successor is automatically 
Substituted as a party" and "he may be described as a party 
by his official title rather than by name." Rule 25(d), 
Federal Rules of Civil Procedure; and see also the Similar 
Rule 48(3) and (4) of the Supreme Court Rules and Rule 43(c) 
of the Federal Rules of Appellate Procedure for the Courts 
of Appeals. Although the rule Speaks in terms of public o.- 
ficials sued in their "official capacity," the Notes of the 
Advisory Committee on Rules concerning the basic 1961 Rule 
describe it as one applicable "to any action brought in 
form against a named officer, but intrinsically against 
the government or the office or the incumbent thereof," 
and state that it is designed to "encourage the use of the 
official title without any mention of the officer individually, 
thereby recognizing the intrinsic character of the action." 
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Chapter XI 
REGULATIONS 


174. Historically. When in 1790 Treasury Secre- 
tary Alexander Hamilton, at the request of the House of 
Representatives, submitted his brief Plan for Disposing 
of the Public Lands, he concluded with a notable state- 
ment worth full quotation: 


That the Commissioners of the General Land Office 
shall, as soon as may be, from time to time, cause 
all the rules and regulations, which they may ~ 
establish, to be published in one gazette, at 

least, in each State, and in each of the Western 
Governments where there is a gazette, for the 
information of the citizens of the United States. 
Regulations like these will define and fix the most 
essential particulars which can regard the disposal 
of the Western lands, and where they leave any 

thing to discretion will indicate the general prin- 
ciples or policy intended by the Legislature to be 
observed: for a conformity to which the Commission- 
ers will, of course, be responsible. They will, at 
the same time, leave room for accommodating to 
circumstances, which cannot, beforehand, be accurate- 
ly appreciated, and for varying the course of pro- 
ceeding, as experience shall suggest to be proper, 
and will avoid the danger of those obstructions and 
embarrassments in the execution, which would be to 
be apprehended from an endeavor at greater precision 
and more exact detail. 


But the rudiments of this ideal were not even recognized for 
acentury. Administrative authority came only after two 

or three generations. It burgeoned then, but has never 
been strongly exercised. Its effect, when exercised, has 
been tortuous. And the necessary administrative machinery 
for rule making is still lacking. 


175. "Rules and regulations." The phrase "rules 


wand regulations" is used in the Constitution as a synonym 
for legislation generally, but from the earliest days of 
the Republic it has been taken over as the designation 
elsewhere of legislation which is devised and promulgated 
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by administrative agencies. Of course the phrase is redundant, 
"rules" and "regulations" being the same thing in this context. 
"Rule" and "rule making" are the terms used in the Administra- 
tive Procedure Act.3 "Regulations" or "administrative regula- 
tions" is the popular usage in referring to statements formu- 
lated and publicized by agencies with legislative effect. 

(They may occasionally be used to signify any type of admin- 
istrative action including advisory rulings, adjudications 
proper, the issuance of process such as a subpoena, or other 
exercise of investigative authority.) Other words, more 
troublesome, have lately come into some use. "Criteria" is 
sometimes used to designate regulations setting up standards .4 
"Instructions" is a label sometimes attached to the regula- 
tions directing the information to be included in forms, but 
it may also be used to mean the "internal" directives to of- 
ficial personnel.? "Directives" may also mean the latter, or 
it may be used more narrowly as a term covering local, special, 
or personal orders, or it may be taken as a synonym for regula- 
tions of the legislative variety. 6 In this chapter the latter 
will be called simply "regulations." 


176. Special or "interpretative." Administrative regu- 


lations may, of course, be either general in their application 
or apply to local areas or named persons or operations. It 

is the normal assumption that regulations will be of general 
operation, although rule making authority in a statute relat- 
ing to a locality (e.g. park or monument) necessarily implies 
local regulations. Nevertheless the authorizing statutes 
sometimes undertake to confine regulations to general or 

local effect.’ By its nature legislation has only future 
effect, but at least one statute undertakes to make the matter 
specific .8 Scholars sometimes speak of "interpretative" 
regulations, meaning those which elaborate on words or phrases 
in a statute and which therefore impose upon any reviewing 
court the duty of determining whether Jas issuing agency 

has misconceived the legislative intent. General or special 
application, futurity of operation, or the interpretative 
character of some regulations poses no special problem in 

the public land field. 


177. Legal consequences. Whatever their labels, 


regulations become significant because of the legal conse- 
quences which may result from their observance or violation. 
In other fields the standard sanction is a criminal penalty 
or civil liability. Here, too, in some situations, enforce- 
ment may take the form of civil or criminal proceedings. 
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But in this field the common method of enforcing regulations 
is the simple withholding or ¢gncellation of some privilege 
or right dependent upon them. 


1 Authority 
178. Implied authority. Sharp distinction is to be 


drawn between authority to make procedural regulations and 
that to make substantive ones. Any agency duly authorized 
to take some form of action is both impliedly and by 
government-wide statute authorized to make procedural 
regulations therefor since, otherwise, its actual procedure 
would be relegated to "unwritten" custom to the disadvantage 
of those who should have more convenient notice of it.12 As 
a consequence statutes rarely bother to state authority of 
that nature. Even in matters of substance there is nothing 
to prevent agencies from issuing interpretations, opinions, 
or rulings of an advisory nature -- which may be general or 
directed to specific cases, even be issued in regulation 
form, and receive deferential treatment in the courts.14 [¢ 


conferring rule-making power on agencies which have more 

or less to do with public lands. Some 350 of these authorize 
the Secretaries of the Interior and of Agriculture to make 
regulations for the management and disposal of public lands. 
It is unnecessary to analyze or group these, however, because 
they take few forms and, in the last analysis, théy are métrely 
permissive upon the Secretaries. Samples are set forth on the 
following Pages. Those relating to other than the Interior 
Department or Forest Service are of Only marginal Significance 


180. General "carry out" owers. As their sheer 
numbers indicate, rule-making powers are scattered throughout 
the public land laws in great profusion and without apparent 
plan, obviously because they are the mere cumulation of bits 
and pieces of laws dating back more than a century. Those 
conferring general rule-making powers are of two kinds. One 
type provides general authority to make regulations to 
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“carry out" or "effectuate" or "enforce" the public land laws. 
For example, officials are empowered "to issue all needful 
rules and regulations for carrying into effect" or "to make 
such rules and regulations as may be necessary and proper 

for the purpose" of the mineral and other public land laws.17 
Such "carry out" provisions have been read as conferring full 
legislative powers on administrative agencies.18 Hence there 
would seem to be little need for further provisions unless 
they add something. 


181. Objective powers. The other type of general 


statutory enabling acts is those authorizing the making of 
regulations for stated statutory purposes. Thus public 

land agencies are empowered to issue regulations "for the 
use and management of the parks, monuments, and reservations 
under the jurisdiction of the National Park Service," to 
make provisions for the national forests "as will insure 

the objects of such reservations, namely, to regulate their 
occupancy and use and to preserve the forests thereon," and 
"to provide for the orderly use, improvement, and develop- 
ment of the range" in grazing districts. 19 The habit of 
repetition, or cumulation, is so strong that these, too, are 
supplemented by any number of more specifically oriented 
provisions of the same nature, particularly in the conserva- 
tion laws respecting parks, forests, recreation, wildlife, 20 
However, it is to be noted that, in the public land field, 
the delegation of authority to exercise the powers of legis- 
lation in the form of regulations is not normally limited 

to stated statutory objective. In general constitutional 
theory such "delegations" of legislative authority may be 
required to include -- expressly or by implication -- ‘stand- 
ards" under which or objectives for which such authority 
may be exercised.21 But in the public land disposal field 
Congress is not conferring regulatory powers upon adminis- 
trative agencies. Rather, as proprietor-legislator, it is 
providing for gifts of federal Property rights -- in which 
it is not subject to constitutional limitations on its 
delegation of that plenary authority to administrative 
agencies. 22 Consequently, in the public land field, 
statutory rule-making powers tend markedly to be particu- 
larly open-ended or general. 


182. Indispensable regulations. Because Congress 


has chosen to write and keep the basic rules itself, there 
are few provisions which formally leave it to regulations 
to effectuate, or to modify, the public land statutes in 
their fundamentals. Such authority is confined to minor 
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and specific aspects of the homestead laws. Thus the 
Secretary of the Interior may by regulation reduce the 
required area of cultivation, allow a settler a year 
instead of a half year to commence residence, for cli- 
matic reasons reduce the term of residence, and on reclaimed 
lands prescribe the qualifications of applicants as well as 
require reclamation and cultivation.23 The implementation 
of even these provisions has been slight since public land 
agencies proceed in such cases by a form of informal li- 
censing with a minimum of regulations of a substantive 
nature. But that of course may be due-to the present 
greatly diminished importance of the homestead laws. 


' 


183, "Under" regulations. However, the most preval- 


ent, unlimited, and penetrating form of statutory authority 
for regulations is conferred by qualifying specific statutory 
rights or privileges to those available "under such rules 

and regulations as the Secretary may prescribe." Thus, to 
take just an example or two, the Secretary of Agriculture 

is authorized to permit the use and occupancy of sites in 
national forests for resorts, summer homes, or commercial 

or public activities ''under such regulations as he may make 
and upon such terms and conditions as he may deem proper." 
So, too, the Secretary of the Interior may lease deposits 

of oil shale and other minerals ‘under such rules and regula- 
tions ... as he may prescribe."26 Such under-regulations 

are noteworthy in different ways. In the first place no 
objective, or "standard," is stated and hence, must be gleaned 
if at all, from_the context in which the formula is used or 
to be applied. 2? In the second place, it may be read as 
qualifying the statutory grant in several respects. It may 
mean that, absent sa: | mapas ant no permits, leases, or 

patents will issue.28 Of course it means that, if there are 
regulations, they must be met before permits, leases, or 
patents will issue.29 And it may also be read as specially 
subjecting such permits, leases or patents to future regula- 
tions .30 


184. Instrumental conditions. As if all those 
powers were not enough, it is a feature of public land dis- 
posals that the instruments therefor contain terms and 
conditions which not only are in effect special built-in 
regulations but may also reserve qyceping post-grant police 
powers to the agencies concerned. 1 The intimate connection 
between "'conditions" and "regulations" is emphasized by the 
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statutes which mention the two in the same breath. 22 The 
effect of such conditions is also at least as great as 
that of regulations. 


185. Triple discretion. Pervading this whole matter 
is the existence of a triple discretion in the administra- 
tive agencies. respecting their regulations It is common- 
place that agencies have a large measure of discretion as 
to the contents of their regulations, as will be mentioned 
lacer in this chapter.34 They also appear to have a wide 
latitude, to say the least, in interpreting them.35 More 
important for present purposes is the fact that they have 
an absolute, or very nearly absolute, discretion not to 
make regulations at all. Here the swarm of statutes con- 
ferring rule-making authority bear that out on their face. 
In that respect these laws are of three types: (1) The 
great majority are discretionary on their face, the common 
formula being ''as the Secretary may prescribe" or "as he 
deems necessary."37 (2) A number, however, are rendered 
noncommittal on their face by merely "authorizing" regu- 
lations or by no more than referring to those "adopted," 
"established," "prescribed," or "provided."38 (3) Ina 
few instances, it is true, the language may be read as 
commanding rule making for special purposes or objectives. 
But even in such cases it would be difficult for a lawyer 
to devise a method of compelling administrative action 
even where it is injuriously withheld.40 


2. Exercise 


186. Assumptions and possibilities. What the 


agencies have done pursuant to that arsenal of discretionary 
rule-making powers is disappointing by and large -- at least 
to the conceptualist who envisages a "skeletal" statute and 
a fat, informative, and policy packed rule book. On the 
other hand, to the extent that the governing statutes are 
detailed and specific, there is little room for such a rule 
book to add save "interstitial" details and administrative 
routine. Consequently, it is to be expected that the 

degree and nature of administrative implementation will 
differ in accordance with the nature of the statutes and 

the subject matter. The short of it all is that, to the 
extent that the statutes create rights or privileges, 
regulations diminish in need and importance; and, on the 
other hand, without such rights or privileges, there may 
remain only administrative discretion no matter how fat 
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the rule book -- unless some means may be found to compel 
the administrative statement, in regulation form, of 
adjudication criteria as discussed in section 7 of chapter 
XIII. 


187. Homesteads, minerals, forage. With those factors 


in mind and on the background set forth in chapters III-Ix 
above, the quality and extent of administrative supplementa- 
tion of the substance of the statutes may be summarized. In 
that Sage the homestead regulations add only incidental 
details.41 That could be due, however, not only to the 
detailed nature of the statutes but also to the waning impor- 
tance of that particular form of public land disposition. 
However, despite their importance, the same limited imp le- 
mentation appears in the mineral location regulations (where 
even the purely procedural regulations are unorganized, 
fragmented, scattered, and uncertain).42 The nature of other 
disposals may be such as to leave little room for imp lementa- 
tion by regulations, as where bidding or the confirmation of 
grants leaves little to be added save routines. But supple- 
mentation by regulations under the mineral leasing laws, 
particularly in the case of oil and gas, has been substantial 
and significant. The latter may be due to various special 
factors. Preferential rights or priorities are stated in 

the statute. The mineral leasing acts draw many distinc- 
tions, which lend themselves to administrative supp lementa- 
tion.4 The subject is of great current public importance 
and very large private interests are vitally involved.46 The 
statute respecting the outer continental shelf is of the 
skeletal variety, leaving much to the administrative regula- 
tions.4/7 And broad supervisory powers over lessees are 
retained.4 Again in the case of forage in grazing districts, 
and notwithstanding the statutory rights and procedures 
stated in the Taylor Act, the regulations are important on 
the substantive side as well as in connection with procedure. 49 
That of course is due to the -RDOE EAuce of the industry and the 
influence of the western stockmen. 


188. Timber and other sales. Occasional sales of land as 
such entail discretion to order tracts to market, and for subse- 
quent action there is hardly room for substantive re ulations. ° 
The same is essentially true for occasional leases. And for 


sales of common mineral materials.» While those operations are 


sporadic and of less importance than other public land interest 


disposals, in the economically important field of timber sales the 


Same must be said although there are a few negative and general 
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regulations as well as important regulations respecting 
the disqualification of bidders; but what the regulations 
lack in the way of substance and procedure is supplied 

in some measure by timber sale contract terms. 


189. Recreation, power, ways. In the field of 
recreation, statutes are rudimentary, the administrative 
problem is mainly one of management, and the regulations 
relate either to visitor privileges or permit procedures. > 
Power site licensing involves large interests, conference 
procedure, post-license supervision, and elaborate speci- 
fications of license terms and conditions rather than rule 
making. 26 Rights of way, where not directly granted by acts 
of Congress, are characterized by a welter of overlapping 
statutes -- and a few regulations which do well to bring 
to the matter a semblance of organization. 57 


190. Statutes in regulations. To a great extent 


the regulations in all these fields, and particularly 
those under the administration of the Interior Department, 
retrace or paraphrase the statutes immediately applicable. 
The result is, for the Interior Department, one of the 
largest titles in the Code of Federal Regulations.°8 But 
that is done not by way of padding. It is necessary if 
the regulations are to be readable by other than experts 
accustomed to dealing with statutes in one hand and rules 
in the other. Of course a similar result might be achieved 
by prefixing each set of regulations with the text of the 
statutes (as the Treasury Department does for its revenue 
regulations) but that would be cumbersome here since i..e 
public land statutes (unlike the often revised Internal 
Revenue Code) are a composite of disparate provisions to 
which additions have been made over several generations. 


190A. Substantive results. As indicated in the 
preceding paragraphs, substantive implementation of the 
regulations is spotty at best. Public land law disposals 
are and remain largely discretionary as emphasized by the 
handling of the "classification" function discussed in 
chapter II and the nature of the statutes as outlined in 
the introductory paragraphs to this chapter. Even the 
implementing regulations produced pursuant to the special 
command of the 1964 legislation are so general as to be of 
little definitive utility in the day-to-day work of public 
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land disposition. °9 This state of affairs is not necessarily 
inherent in the subject of course -- but it may be due to 
the inability or inattention of Congress and consequently of 
the Executive. In the 19th century and early 20th, when 
affirmative disposal policy was pronounced although tacit, 
there was no need for its implementation (though hindsight 
suggests that there may then have been need for restrictive 
implementation, at least to the extent of providing against 
disposal abuses). After World War I public policy began to 
change, more rapidly as the century passed into its present 
half, without significant revisions of the main body of 
public land laws. The administrative arm is thus pease Cay 
caught in an ebb and flow of public policy in the making. © 
In that situation, only by ignoring the realities of public 
administration could it be charged with a dereliction of an 
assumed duty to make affirmative and specific disposal or 
retention regulations. 


Saw hereot 


191. Generally. Given administrative regulations 
of a substantive nature, the test of their place in the 
public land disposal process is the legal effect given them. 
They often limit or qualify the public land privileges of 
states, localities, and private persons; and the usual as- 
sumption is that, in a proper case, they may also limit 
federal land officials.) It is that binding character of 
administrative regulations, of course, which requires 
public land officials to be cautious in making them and 
explains to some extent the limited output of substantive 
regulations discussed in section 2 of this chapter. However, 
the effective quality of such regulations depends, in reality, 
upon the existence of means to procure a decision as discussed 
in chapter X-4 as well as upon the authority for or nature 
of the regulation involved. 


192. Justiciability. Regulations, or official 
failure to abide them, may be challenged only if based upon 
a claim of statutory right or privilege -- because only on 
that basis are cases cognizable in the federal courts ,62 
Thus in such cases regulations have been at issue in suits 
to enjoin public land officials from giving effect to them. 63 
They are drawn in question by way of defense to civil suits 
brought by the United States.64 And of course they may be 
challenged in defense of criminal prosecutions.65 At this 
point in this study, however, the significance lies in what 
courts do with the regulations so brought before them. 
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193. Validity and interpretation. Regulations so 


drawn in issue must, of course, be duly authorized by and 
not Gon, pa vere the governing statutes or otherwise be un- 
lawful. So an administrative regulation excluding com- 
mercial fishery from an area, in violation of a statutory 
provision that "no exclusive or several right of fishery 
shall be granted therein," is void.® However, most of the 
regulations explicate particular statutory provisions and 
are hence of the "interpretative" variety -- which requires 
the reviewing court to determine whether they are within 
the allowable construction of the words Congress has used. 
Moreover, public land officials apparently have considerable 
authority to interpret their own regulations, at least to 
the extent that they do so uniformly and consistently, 69 


194. Operation. Given a valid regulation or per- 
missible interpretation thereof, noncompliance may render 
applications ineffective to ripen into rights or privileges 
otherwise provided by the statutes. Thus, a failure to 
make a selection of lieu lands as required by regulation 
before repeal of the authorizing statute, in exchange for 
the surrender of private land in a national forest, may 
be fatal./0 A lease in violation of a regulation may be 
voided in favor of the lawful claimant or be subject to 
cancellation./! 4A grant may be limited by regulations so 
providing.’2 But note that the regulations involved in 
these situations are of the negative variety, that is, they 
restrict rather than confer rights otherwise obtainable 
under the statutes. On the other hand, no doubt full com- 
pliance with regulations (as the same are duly interpreted 
by administrative officials) may serve to ripen or confirm 
statutory rights or privileges. 3 


4. Making regulations. 
195. Agency objectives. In several of the agencies 


dealt with in this study, where the public land disposal 
function is peripheral and incidental, the making of regu- 
lations therefor is an afterthought at best. Thus the Atomic 
es Commission touches public lands only in a very minor 
way./* The Defense Department has other and overriding 
primary concerns.’5 The Federal Power Commission exercises 

a single but important public land function, i.e. the licens- 
ing of hydroelectric power projects on public lands, but its 
primary jurisdiction respects the control of such power 
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development whether on public lands or not. 76 Otherwise, in 
the Departments of the Interior and of Agriculture so far as 
public lands as such are concerned, the making of regulations 
by and large has been the instrument of routine administra- 
tion rather than one for the formulation of policy. These 
factors -- the secondary interest of three of the agencies 
and the operating concerns of the remaining two -- are of 
course reflected in the rule-making procedures of all of 
them. 


196. Statutory procedures. Only in special and local 


situations has Congress made any provision whatever respecting 
rule-making procedures. The Secretaries of Interior and 
Agriculture are to report to the President, for transmission 
to Congress, their Hh atid for the National Wilderness 
Preservation System.’/ A time limit for the making of regu- 
lations is prescribed in only one temporary situation.’8 The 
Federal Power Commission is expressly authorized to conduct 
investigations to aid it in making regulations;79 and the 
Secretary of the Interior has general authority to conduct 
investigations for "the improvement, management, use, and 
protection of the public lands and their resources under his 


jurisdiction. In some of the recreation areas regulations 
are to be put into effect only after consultation with appro- 
priate state agencies; and in instances some conformity 
with state requirements and practice is required. Except 


in emergencies, the statutory advisory boards for grazing 
districts must be consulted, and may initiate recommendations, 
respecting regulations.83 Public notice and opportunity for 
interested persons to submit their written views as to pro- 
posed regulations are required solely with respect to the 
establishment of fees, charges, and commissions.84 The same 
requirement, in terms of the Administrative Procedure Act, 

is imposed respecting regulations for the use of helium reserve 
lands .8> 


197. Regulations on regulations. In keeping with 


the assumption that regulations are the tool of routine rather 
than instruments of policy formulation and exposition, the 
regulations of none of the agencies make general provision 

for rule making. It is true that in 1967 there issued from 
the BLM Directives Office a manual section on Regulation 
Proposals explained as setting forth directions for policy 

as well as procedure.86 This exasperating document traverses 
its limited ground four times. It first lists the routing 
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of staff proposals -- to the Division of Management Analysis 
(for record keeping and transmittals), the Office of Legis- 
lation and Cooperative Relations ("for possible interest of 
outside groups"), the Office of Information (for "press 
release if necessary") -- and warns against discussion "with 
members of the public" until cleared through "normal super- 
visory channels for review," cleared by the "Washington Office," 
and presented "if necessary" to advisory boards and other 
interested parties.8/ Next, in authorizing "any Bureau office" 
to propose regulations or amendments, it commands careful 
drafting ("remember that they must be understandable to mem- 
bers of the public, as well as to specialists in the subject 
field"), suggests reference to departmental solicitors for 
legal advice if necessary, save in the case of minor or obvi- 
ous proposals requires "in some cases" that the "transmittal 
memo" contain an explanation which "is optional and depends 

on the extent and nature of the proposed changes," states 

that Washington Office "may return draft proposals to the 
State Offices, for presentation to Advisory Boards and other 
interested parties, if desirable or required" which groups 
"are encouraged to send written comments to the State Offices," 
and directs that "State Offices forward written comments to 
Washington, with recommendations, "88 Then, under the heading 
Proposed Rule Making, it states that "subject matter specialists 
in the field and in the Washington Office evaluate the content 
of proposed regulations" and "on the basis of all comments 
from interested parties appropriate staff in the Washington 
Office prepare rule making for approval by the Assistant 
Secretary, Public Land Management, or by the Secretary, and 
for publication" -- to which is appended a twenty-step pic - 
cedure from "originator" to the file room for the finished 
product including "a substantive evaluation of proposed regu- 
lations affecting organization, management and procedures. "89 
Finally, under the heading Final Rule Making, it states that 
"regulations may be prepared in final rule making form, 
without going through the usual proposed rule making process, 
if they ... impose no additional requirements on the public" 
and "do not affect rights of the public adversely" -- which 
would be true of most Interior regulations since that De- 
partment makes few significant affirmative regulations in 

the public land field -- except that even such regulations 
"must be cleared through the Washington Office" in accord- 
ance with the twenty-step routine mentioned above.90 In 
addition to evincing no policy this "manualized" statement 
should be enough to deter anyone other than a most determined 
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administrator, or one faced with some crisis such as new 
legislation, from attempting to propose regulations or 
amendments. The instructions of the previous year for 
changing BLM forest product disposal regulations (and 

related contract forms) was a good deal simpler. It 
permitted proposals at the field level and required "full 
review and clearance" up the administrative ladder plus 
consultation with the Solicitor's Office, particularly 
"before such proposed amendments are submitted to the public" 
or to advisory boards, after which final redrafting is to 

be done at the Washington office. Even so it was accompanied 
by a ten-step "flow chart" in diagrammatic form. 


198. Private party petitions. Notwithstanding their 
general exemption from section 4 of the Administrative Pro- 
cedure Act, in one respect the public land agencies follow 
it formally, that is, in affording any "interested person 
the right to petition for the issuance, amendment, or repeal 
of a rule."92 (Of course the Interior Department has a 
special and elaborate petition system for land classification 
prior to determination of particular disposals.)93 For gen- 
eral purposes that Department has a single paragraph in its 
rule book following that provision of the Administrative Pro- 
cedure Act in terms, requiring petitioners to identify the 
rule to be modified or made, and promising that "the peti- 
tion will be given prompt consideration and the petitioner 
will be notified promptly of action taken."94 No further 
procedure is stated and there is no suggestion of further 
participation in the matter on the part of the petitioner, 
The Agriculture Department has a similar regulation.96 But 
note that both of these regulations merely provide for such 
petitions "in accordance with section 4(d) of the Administra- 
tive Procedure Act" which on its face does not apply to 
public property matters; and thus these regulations could be 
literally read as iia tbat oe only to the non-property functions 
of the two departments.?’ The Federal Power Commission has 
a more technical provision, not limited to coverage under 
the Administrative Procedure Act.98 


199. Agency practice. The heads of public land agenc- 
ies have reservedto themselves the formal promulgation of 
regulations even though they might delegate that function 
and even whgre statutes confer such authority on subordinate 
officials. That appears to be done, however, in order to 
assure legality, proper form, and due promulgation.100 fy 
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all but exceptional cases regulations originate sporadically 
with officials engaged in day-to-day routine -- although 

they may of course occasionally originate with private individ- 
uals, organizations, advisory boards, other federal agencies, 
state governments, Congressional committees, and even the 
Secretary of the department concerned. The occasion is 
usually furnished by new Acts of Congress, important court 
cases, or Presidential proclamations or orders. l However, 
the experience of day-to-day administration cumulates and, 
barring some crisis requiring more immediate action, the 
occasional revision of regulations suffices for most admins- 
trative purposes. 


200. Public participation. Advisory groups may be 
consulted occasionally in_the consideration and drafting of 


regulations so initiated. Public notice may some kimes 

be given and written or oral views may be received. 3 
Specially interested organizations may be consulted; and 

the advice of experienced individuals may be sought.106 But, 
except for some grazing areas, such participation lies within 
the complete discretion of the land agencies and differs 

with time, place, subject, and agency. In this respect 
the procedural policy of BLM affords a special case. Although 
exempt from the Administrative Procedure Act in this respect 
as mentioned above, the Bureau publishes notice of important 
rule making in the Federal Register and receives written 108 
comments thereon from anyone interested enough to respond. 
Other agencies are less likely to do so, even within the 
Interior Department, a case in point being the National Park 
Service which is primarily interested in regulations of local 
application and hence is properly more concerned with local 
iAgeaeighe than with nation-wide notices and invitations to 
comment.499 public "hearings" are neither required nor 
frequently held by BIM.110 The Department of Agriculture 
espouses the same policy as BLM but, for Forest Service 
regulations, such notices of rule making are rare and public 
hearings nil -- but that Service is generous in consulting 
with interested organizations and individuals. 111 


201. Drafting, approval, promulgation. As mentioned 
above, drafting and consideration of proposed regulations go 
hand in hand -- obviously not only because scope and content 
are made definite in that fashion but also because the pro- 
posals are thus more easily understood.1!2 In the Interior 
Department each unit drafts regulations for the matters with 
which it is concerned. (Private persons are invited to 
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eas ; Notes to Chapter XI 
do the same in connection with their petitions for regula- ) ) , 
tions.)114 But of course they are closely scrutinized, 
and may be modified or redrafted, by legal officers before “e 1. 28 Am. State Papers (Public Lands, I) 8, 9 (1832). 
final approval.115 Standard procedure is for the heads of 
bureaus and services to approve the otherwise agreed regu- ?. The first regulations expressly mentioned by Congress 
lations, after which the departmental solicitor's office 116 were of the "internal" variety, i.e. "for the govern- 
checks them over before final signature and promulgation. ment of [the Surveyor General's] deputies." 1 Stat. 465 
(1796) and see also 2 Stat. 77 (sec. 11, 1800) and 393 

202. Regulations history. It is impossible to (sec. 9, 1806). The General Land Office was not created 
ascertain any historical thread of substance in the history until 1812 and then without any mention of regulations. 
of public land regulations, presumably because any such his- Id. 716.. By a public land Statute of 1854 "full power 
tory has been made by Congress through the public land and authority are hereby given the Secretary of the In- 
statutes rather than by administrators through their regula- terior to issue all needful rules and regulations for the 
tions.117 In the last dozen years there were 235 instances fully carrying into effect the several provisions of this 
of public land rule making for BLM operations, 54 for the act."" 10 Stat: 309, sec.-9. From then on this piecemeal 
Forest Service, less than 30 for the Bureau of Reclamation, type of rule-making authorization became Standard for acts 
and negligible in number for the other agencies here under of Congress in this field. 
study. Only 88 of the 235 istances of BLM rule making. state 
in their preambles the motivation or purpose; and of these 3. 5 USC 551(4) and (5). 
42 were made to implement new statutes within three years 
thereof, 17 to clarify existing practice, eight for old or 4. See section 2(a) of the new Wild and Scenic Rivers 
repealed statutes, nine to carry into regulations the import (= Act, 82 Stac. 906, Pub. L. No. 90-542 (1968). The 
of departmental case decisions, three because of Presidential ’ ) term "standards" may also be used. See 31 USC 952(a) and 
proclamations or orders, and two on petition of an advisory es (b) respecting regulations for agencies in connection with 
group. 18 the vast majority embody details or routines which, | property claims. 
for ome reason or another, the administrators prefer to have 
in the published regulations -- leaving the remainder of the .- 5. For "instructions" see 43 USC 6 (sealing of patents) 
written criteria and directives to be stated informally in and 52 (for surveyors) and 263 (repayments). See also 
departmental manuals, circulars, releases, forms, contract the Administrative Procedure Act respecting "instructions 
terms, license conditions, or otherwise as set forth in the as to the scope and contents of all papers, reports, or 
next chapter. examinations." 5 USC 552(a)(1)(C) and Administrative Pro- 


cedure in Government Agencies, Final Report of the Attorney 
General's Committee on Administrative Procedure, S. Doc. 
No. 8, 77th Cong., lst Sess. 28 (1941). ' 


6. See 40 USC 468(a) and (c) referring to "policies" as 
well as directives in connection with surplus property 
disposals. See also 31 USC 483a again referring to "policies." 


7. For specification of "general" regulations see 16 USC 
520 and 522 relating to mineral prospecting and utility 
rights of way. In connection with various mineral dispo- 
‘Sitions, i.e. leases, permits, or sales, "general" regula- 
tions are also specified, 30 USC 184(h) (sales of canceled 
interests), 201(a) (coal land), 211(a) (phosphate deposits), 
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226(b) (oil and gas leases on known geologic structures), 
262 (sodium leases), ?73 (sulphur leases), 283 (potash 
leases), 527(c) (utilization of general procedures for 
hearings in mineral leasing cases). See also 43 USC 

300 (public use of water holes), 617d (general and uni- 
form regulations for sales of electrical energy at Boulder 
Canyon Project), and 956 (rights of way). And see 48 
USC 381 (1958 edition, extension of mining laws to lands 
in Alaska below high-water mark). For authorization of 
"special" regulations see 16 USC 271c(b) (Canyonlands 
Park rights of way, entrance, and administrative sites), 
and 460t-1(a) (same, Bighorn Canyon). 


8. See 30 USC 208 authorizing advance regulations for 
coal licenses or permits. 


9. See ¥ 193 at note 6 below. 


10. See for example the criminal provisions in 16 USC 3 
(national parks), 551, 552(d), 559, and 559a (national 

forests), 606 (timber cutting) and 666a and 668dd(e) and 

(£) and 1167 (wildlife); and 43 USC 3l5a (grazing) and 

1334(a)(2) (outer continental shelf). See United States 

v. Grimaud, 220 U.S. 506 (1911). See also the general 

provisions of the Criminal Code respecting depredations, 

interferences, deceptions, and trespasses on public 

lands. 18 USC ch. 91. For cancellations of certain leases 

and of rights of way see also 30 USC 188(a) and 43 USC 


1334(b), (c). 


11. See | 194 below. 


12. There is in any event long-standing statutory authority 
for heads of departments to "prescribe regulations for 


the government of his department, the conduct of its emp loyees , 


the distribution and performance of its business, and the 

custody, use, and preservation of its records, papers, and 
property." 5 USC 301. See also Administrative Procedure 

in Government Agencies, op. cit., 98 at note 19. 


13. See 16 USC 825g(b) referring to rules of practice and 
procedure for the governance of FPC hearings, investiga- 
tions, and proceedings, 30 USC 527(c) and 613(c) which 
mention general rules of practice and procedure for hearings 
in mineral leasing cases, and respecting surface rights of 


mining claimants. 


Statutory authority to "carry out" 
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Statutes would include authority to make procedural regula- 
tions, but the significance of such authority lies in matters 
of substance as set forth in ¢ 180. 


14. See Administrative Procedure in Government Agencies, 
op. cit., 99-100. 


15. A prime example has been furnished by the Administrator 
.. Of the Wage and Hour Division of the Department of 
Labor, chiefly through his "bulletins." See Skidmore v, 
Swift & Co., 323 U.S. 134 (1944). 


16. Defense: 10 USC 3012(g), 7436(a) and (b), and 8012(£). 
AEC: 42 USC 2201(p). FPC: 16 USC ch. 12, particularly 
825h. 


17. 30 USC 75 and 293. See also 43 USC 373 (reclamation 
laws). The same formula is repeated for particular 
chapters, sections, or subdivisions of the laws. See 30 
USC 189 and 541g (minerals); 43 USC 154, 186, 251, 263, 
283, 301, 424e, 485i, 618g, 773, 887, 911, 989, OD DE 
118le, 1201, and 1334(a) (public lands generally); 48 | 
USC (1958 edition) 250k, 250m, 361, 364e, and 456h. (A- 
laska); 7 USC 1038 (Secretary of Agriculture); 16 USC 
460k-3, 583g, 607, 695r, 715s, 725, 835c-4, and 1183 
(conservation--parks, forests, recreation). 


18. See FPC v. Texaco, 377 U.S. 33, 41 (1964). 


19. 16 USC 3 (parks) and 551 (forests); 43 USC 3l5a 

(grazing district lands); and see also 7 USC 1011(£) 
(land conservation program) and 16 USC 9a (national military 
parks). 


20. See for example 16 USC 18c (promotion of tourist travel 
in national parks), 112 (preservation of Mesa Verde 
ruins and relics), 195 (preservation of natural conditions 
and scenery in Rocky Mountain Park), 202 (use of automobiles 
and reasonable grazing in Lassen Volcanic Park), 362 (fur- 
nishing of hot water to users outside Hot Springs Park), 
552b (forbidding entrance or use of national forest lands 
reserved for protection of municipal water supplies), 715i 
(to conserve and protect migratory birds under treaty 
obligations), 723 (for conservation of wild flowers and 
aquatic plants, etc.), and 1134(b) (to permit ingress and 
egress by customary means to and from mining claims in 
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wilderness areas). This form of authority, though prevalant 
in the conservation laws, is used in no significant provi- 
sions of the mineral or public land laws generally. 


21. Schechter Corp. v. United States, 295 U.S. 495 (1935), 
and Zemel v. Rusk, 381 U.S. 1 (1965), but see K. C. 
Davis, Administrative Law Treatise, ch. 2 (1958). 


22. See ¥ 119 in chapter X and compare Butte Co. v. Baker, 
196 U.S, 119 (1905), in which Congress had conferred 
upon the miners in each mining district on public lands 
authority to make regulations for mining locations under 
the federal mining laws and, in order to avoid the problem 
of delegation of legislative authority to such private 
persons, the Court sustained the statute on the ground that 
the miners' regulations were "not of a legislative character 
in the highest sense of the term." 


23. 43 USC 164, 169, 231, 433, and 440. 


24. See e.g. 43 CFR 401, 2211.2-2(c) and (d), -3(b), .7-1(c), 
and -6(d) and (e). The minimal exercise of authority 

to make substantive regulations is discussed in the next 

section of this chapter at %¥ 186 et seq. 


25. 16 USC 497 and see also 495. 


26. 30 USC 241(a). See also, for further examples, 16 

USC 522-524 (rights of way), 43 USC 315b (grazing 
permits), 682a, 712, 869-1 (sales or leases of land), 
956, 957, 959, and 961 (rights of way). 


27. See for the varieties of approach in such circumstances 
Carlson v. Landon, 342 U.S. 524 (1952); McKinley v. 

United States, 249 U.S. 397 (1919) mem.; Fahey v. Mallonee, 

332 U.S. 245, 250 (1947); Zemel v. Rusk, 381 U.S, 1 (1965). 


28. See Dredge Corporation v. Penny, 362 F.2d 889 (9th 

Cir. 1966), and Superior Sand and Gravel Mining Co. v. 
Alaska, 224 F.2d 623 (9th Cir. 1955). Since field officers 
operate according to regulations and manuals rather than 
statutes, without directions in that form they are unlikely 
to deem themselves authorized to proceed. See the next 
chapter. There are, however, general regulations for special 
use permits. See 43 CFR 2236 and 36 CFR 251. 
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29. See ¥ 194 below. 


30. Of course legislative powers, whether of Congress or 
exercised by administrative agencies, continue to 
Operate and future laws or regulations may be adopted and 
be made applicable notwithstanding prior licenses or 
even contractual arrangements. The classic case is Louis- 
ville & Nashville R.R. v. Mottley, 219 U.S, 467 (1911). 
For national park concessioners the Statute seems to say 
so. 16 USC 20e. Perhaps statutes providing for the 
issuance of regulations "from time to time" are so intended. 
E.g. 16 USC 803(c) and 811. Nevertheless, the regula- 
tions sometimes remind the interested public of it. See 
36 CFR 251.1(b)(2) (Forest Service) and 30 CFR 211.5, 
216.1, 221.18, 231.4, 250.30, and 250.100 (USGS). More 
important, the terms and conditions of public land instru- 
ments--licenses and leases particularly--normally include 
an undertaking of the grantee to comply with all regula- 
tions. On the other hand, it is expressly provided by 
Statute that regulations governing the lease of oil and 
gas deposits in or under railroads and other rights of 
way "shall constitute a part of any. application or lease 
hereunder." 30 USC 306. Does that mean the regulations 
are frozen as of the lease time? For such intention more 
plainly expressed in another connection see 16 USC 518. 
Mining and grazing in the Coronado National Memorial are 
to be subject to regulations "substantially similar to those 
now in effect." 16 USC 450y-2. Certain oil and gas 
leases are extended "subject to the rules and regulations 
in force at the expiration of the initial five-year term of 
the lease." 30 USC 226-1(c). 


31. See particularly 44 52 and 64 (mineral leases), 87 

(grazing districts), and 109 (power project licenses). 
For implied authority to attach conditions see ¢ 165 at note 
264. 


32. See 16 USC 460n-3(b), 715s(£). 803(c), and 808(a); 
30 USC 185; 42 USC 2233; 43 USC 952 and 1337(d). 

33. See at note 71 below. 

34. See section 3 of this chapter. Many of these statutes 
confirm that generality of rule-making authority by 


referring to "necessary," "needful," "proper," or "appropriate" 
regulations. 
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52. See at note 69 below. 
3¢. Here the unspoken analogy is the undeniable prerogative 
of a legislature to act or not as it chooses. However, 
if carried down to the administrative level, it could have 
the effect of defeating Congressional intent. See, for 
example, Addison v. Holly Hill Co., 322 U.S. 607 (1944). 


37. Other phrases are similar, e.g. "as he may deem necessary" 


or "desirable." E.g. 16 USC 3 respecting national 
park regulations and 1133(d)(4) respecting forest wilderness 
areas. Sometimes the phrase "in his discretion" is used 
outright. E.g. 43 USC 169, 48 USC 357 (1958 edition), and 
49 USC 211 and 214. Even where the word "duty" is used it 
is coupled with "as he deems necessary." E.g. 16 USC 43, 
142. 


38. E.g. "under rules and regulations prescribed by the 
Secretary of the Interior.'"' 43 USC 167. 


33. Such cases are confined to rule making in particular 
localities--parks, monuments, recreation sites--in which 

Congress desires that there be regulations on particular 

subjects. E.g. 16 USC 26, 45b, 61, 112, 117c, 162, 202, 

39%, and 450y-2. The Secretary is to provide by regulation 

for the suspension of grazing permit requirements for the 

benefit of permittees entering military service. 50 USC 

App. 561(2). See also 43 USC 1411(b)(1) respecting classi- 

fications. And see the case cited in note 36 above. 


40. Cf. Panama Canal Co. v. Grace Line, 356 U.S. 309 (1958), 
and FCC v. Pottsville Broadcasting Co., 309 U.S. 134 

(1940). 

41. See 4.34 in chapter III. 

42. See 4% 48 ar.j 49 in chapter IV. 

43. See 4 57-60 in chapter IV. 

44. See 4{ 62 and 63 in chapter IV. 

45. See generally section 2 of chapter IV. 

46. See Public Land Statistics, Tables 50-52 (1967). 
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-7. See q 59 of chapter IV, 
-=. See 4 64 of chapter IV. 


+3. See chapter VI, particularly at 44 76 and 79 (substance) 
and 44 80-83 and 85. For the preferences and procedures 
stated in the basic statute see 4% 78-86 in chapter vI. © °° 


>C. Under the statute stockmen's privileges are to be 

“adequately safeguarded" and they participate in 
2aministration through a locally recommended advisory board. 
{ft 75 and 80 et seq. 


51. See 44 38 and 39 in chapter III and ¥ 101 in chapter VII. 
32. See 4% 40 and 41 in chapter III. 

=3. See 44 67 and 68 in chapter IV. 

>4. See chapter V and particularly 47 71, 72A, and 72B. 

55. See chapter VIL. 

36. See chapter VIII, particularly at ¢ 109. 

57. See chapter IX. 


58. Title 43, Public Lands, is an inch and a quarter thick, 

contains 782 pages of regulations, and about 200 addition- 
al pages of tables. Two further titles--Title 36, Conserva- 
tion, and Title 30, Mineral Resources--also pertain in large 
part to public lands under the administration of the Interior 
Department. Title 43 is badly in need of a comprehensive 
table of contents or, better still, an index. 


39. See *¥ 21 et seq. in chapter II. 


6c. See the Taylor Act of 1934 which speaks of the establishment 
of grazing districts on the public land "pending its final 

disposal" (43 USC 315) as well as the 1964 legislation which also 
speaks in terms of "interim management" and administrative author- 
ity "pending the implementation of recommendations to be made by 
the Public Land Law Review Commission" to Congress. 43- USC 1411, 
14-=, and 1421. See also Hearings on H.R. 8070 etc. Before the 
SuScomm. on Public Lands of the House Comm. on Interior and In- 
sular Affairs, 88th Cong., lst Sess., ser. Lie pba 2 O21. 
(2963, and letter from President Kennedy in W. Aspinall, The 
Public Land Law Review Commission, Background and Need, Comm. 
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Print No. 39 of that Committee, 88th Cong., 2d Sess., 120-122 
(1964). 


61. See Chapman v. Sheridan-Wyoming Coal Co., 338 U.S. 621, ) 
629 (1950), and McKay v. Wahlenmaier, 226 F.2d 35 (D.C. 
Cir. 1955). 


62. See section 4 of chapter X, particularly at 44 164 and 
165. See also the emphasis on "contract rights," 
“contract property rights," and "property rights" in Chap- 
man v. Sheridan-Wyoming Coal Co., Supra, at 625-629. But 
presumably contractual rights, even if the claim is that 
they have matured to the point of title to property, are 
not enforceable save as and to the extent that the United 
States has consented to suit. Cf. Larson v. Domestic and 

Foreign Corp., 337 U.S. 682 (1949). 


63. See Udall v. Tallman, 380 U.S. 1 (1965), action to 
compel issuance of oil and gas leases on ground of 
priority under public land order; Boesche v. Udall, 373 U.S. 
472 (1963), to restrain cancellation of oil and gas lease 
under regulation setting minimum acreage; Chapman v. Sheri- 
dan-Wyoming Coal Co., Supra, to restrain leasing to competitor 
despite regulation requiring showing of need for additional 
coal mine; Hynes v. Grimes Packing Co., 337 U.S. 86 (1949) , 
to enjoin exclusion from fishing preserve pursuant to regu- 
lation; Southern Pac. R.R. v. Fall, 257 U.S. 460 (1922), to ) 
compel allowance of selection of indemnity lands despite : 
regulation fixing minimum legal subdivision size; United 
States ex rel Ness v. Fisher, 223 U.S. 683 (1912), to compel 
a disposal under Timber and Stone Act without personal 
verification of nature of land by applicant as required by 
regulation; and United States ex rel. Riverside Oil Co. v. 
Hitchcock, 190 U.S. 316 (1903), to compel vacation of exchange 
land under regulation defining "vacant land open to settle- 
ment. 


64. See United States v. United verde Copper Co., 196 U.S. 

207 (1905), suit by United States to recover value of 
timber cut from public lands for smelting in contravention 
of regulation defining Statutory "mining" as not including 
smelting; and see also Chicago, Milwaukee, & St. P. Ry. v. 
United States, 244 U.S. 351 (1917), to enjoin railroad 
from operating through forest reserve without executing 
stipulation, required as a condition to the right of way, 
respecting liability for damages to reserve. 


65. See United States v. George, 228 U.S. 14 (1913), perjury 
Prosecution defended on ground that regulation requiring ) 
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homestead applicant to be a witness in making final proof 
was unauthorized; and United States v. Grimaud, 220 U.S. 
506 (1911), prosecution for grazing on forest reserve with- 
Sut permit, in which defense challenged validity of regula- 
tion requiring permit. 


v6. See the Administrative Procedure Act for a summary of 
the various aspects in which administrative action may 
be held unlawful. 5 USC 706. 


67. Hynes v. Grimes Packing Co., 337 U.S. 86 (LOL ON SCE. 
Boesche v. Udall, 373 U.S. 472 (1963), in which the 
validity of a regulation under which an oil and gas. lease 
was administratively canceled was not discussed; and United 
States v. Grimaud, 220 U.S. 506 (1911), which sustained as 
constitutional the delegation of rule-making power enforceable 
Sy criminal sanctions in connection with a regulation requir- 
ing permits for grazing on forest reserves. 


68. Since public land regulations now tend to be couched 

in the language of the statutes and hence add little 
as set forth in ¢ 190 above, recent court decisions disclose 
no conformity problems. That was not always true. See 
United States v. George, 228 U.S. 14 (1913), holding that 
# regulation requiring a homestead claimant to testify as 
# witness in his own behalf on making final proof was contrary 
to the statutory requirement of "two credible witnesses" 
in that it in effect required three witnesses; United States 
ex rel. Ness v. Fisher, 223 U.S. 683, 691 (1912), holding 
that under the Timber and Stone Act, which required an 
2pplicant to "set forth" that the land was unfit for c11“i- 
vation "as deponent varily believes," a regulation requiring 
is personal examination of the land "was at least a possible" 
construction of the statute, not arbitrary or capricious, 
and hence a matter of judgment and discretion even though 
there might be room for a difference of opinion; United States 
v. United Verde Copper Co., 196 U.S. 207 (1905), holding that 
a regulation excluding use of timber from public lands for 
smelting was an unwarranted limitation upon the statutory 
permission to use such timber for "mining" or for "other 
domestic purposes"; and United States ex rel. Riverside 
Dil Co. v. Hitchcock, 190 U.S. 316 (1903), upholding as a 
valid exercise of discretion a regulation construing the 
Statutory term "vacant land open to settlement" as excluding 
iand in the actual occupation of miners. 
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69. Thus in Udall v. Tallman, 380 U.S. 1 (1965) the Secretary 
was permitted to treat a withdrawal of lands from "settle- 
ment, location, sale or entry" by public land order as not 
precluding mineral leasing. In Chapman v. Sheridan-Wyoming 
Coal Co., 338 U.S, 621, 631 (1950), upon challenge by a competi- 
tor, the Secretary of the Interior was permitted to interpret 
his regulation--to the effect that coal leases would "be 
authorized only in cases where there has been furnished «a 
satisfactory showing that an additional ‘coal mine is needed 
and that there is an actual need for coal which cannot other- 
wise be reasonably met"'--as not precluding a lease to keep 
in business an existing mine on depleted state coal land. In 
McKenna v. Seaton, 259 F.2d 780 (D.C. Cir. 1958), cert. denied, 
358 U.S. 835 (1958), the Secretary has also been held author- 
ized to permit noncompliance with informational requirements 
under his regulations to be cured without impairment of the 
statutory priority for an oil or gas lease. Note that such 
decisions protected grantees of public land privileges. 
However, in McKay v. Wahlenmaier, 226 F.2d 35 (D.C. Cir. 
1955), an unsuccessful applicant for an oil and gas lease 
successfully challenged the award to another in violation of 
a regulation requiring bidders to disclose their other interests. 








70. See Roughton v. Knight, 219 U.S. 537 (1911). 


71. See Boesche v. Udall, 373 U.S. 472 (1963); McKay v. Wahlen- 
maier, 226 F. 2d 35 (D.C. Cir. 1955); and King v. Udall, 

266 F. Supp. 747 (D.D.C. 1967). Chicago, Milwaukee, & St. P. Ry. 
v. United States, 244 U.S. 351 (1917), in which a railroad was en- 
joined from operating a railroad through a national forest because 
it refused. after grant of a temporary permit, to assent to a pre- 
viously negotiated stipulation (condition respecting its liabil- 
ity for injuries done the forest reserve. 


72. See Swendig v. Washington Water Power Co., 265 U.S. 

322 (1924), in which homestead patents were held to be 
subject to a previously permitted power line over the land 
because a regulation in effect at the time the patents issued 
provided that a final disposition of land should not be con- 
Strued as a revocation of such permission even though the 
latter was by statute revocable by the Secretary. Seealso 
note 264 in chapter xX. 


73. That is the assumption underlying many of the cases 


‘cited to the last section of the previous chapter, and 
it is executed by some of them. See particularly 44 164 
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and 165 as well as note 69 above. See also the lower 
court cases cited in note 71 above. 


74. See ¥ 120 at note 2 and Appendix 1. 
75. See ¥ 120 at note 4 and Appendix 2. 
76. See chapter VIII and ¥ 120 at note 3. 
FE. “16 USC 1136. 


78. 43 USC 1335(b) respecting take-over of prior state 
oil or gas leases in outer continental shelf. 


79. 16 USC 825£(a). 
80. 43 USC 1362. 


81. See 16 USC 459f-4, 4600-5, 460q-4, 460r-5, and 460t-3. 

See ‘also séction 13(a) of the new Wild and Scenic 
Rivers Act respecting hunting. 82 Stat. 906, Pub. L. No. 
90-542 (1968). FPC must give notice to and receive views 
of state commissions before prescribing accounting and 
depreciation regulations. 16 USC 825a(b). 


82. 16 USC 664 and 694b (hunting and fishing in certain 
areas or lands) and 43 USC 118le (forest practice and 


' fire prevention regulations for revested lands in Oregon). 


83. 43 USC 3150-1(b). 

84. 43 USC 1371. 

85. 50 USC 167h(a). Otherwise the Administrative Procedure 
Act is by its own terms inapplicable to "a matter relat- 

ing . . . to public property, loans, grants, benefits, or 

contracts." 5 USC 553(a)(2). 

86. BLMM 1761, Dec. 11, 1967. 

87. Id. 1761.01-.05. 

88. Id. 1761.1-.13. 


89. Id. 1761.2-.23. 
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90. Id. 1761.3-.41. The latter section takes up half the 
space in dealing with the "case file" maintained by 
the Bra=ch of Directives and Records Management. 


91. Staz= Memo No. 66-454, Procedures for Changing Forest 
Procuct Disposal Regulations and Complementing Contract 
Forms, November 4, 1966. 


92a 28S S553 Ce). 


93. See generally chapter II particularly 4 24, and 43 CFR 
2412. 


94. 43 CFR 14.1 (1959). 
95. Compare the AEC regulation, 10 CFR 2.800 to 2.807. 


96. 7 CFR 1.28 (1946). See also House Comm. on Government 
Operations, Survey and Study of Administrative Organiza- 

tion, Procedure, and Practice in the Federal Agencies, Agency 

Response to Questionnaire, 85th Cong., lst Sess. 29 and 32 

(1957) (hereinafter cited as 1957 Questionnaire). While 

this document is more than ten years old, it is important 

for a number of reasons. In the first place the information 


was submitted in response to a direct request by a Congressional 


committee. The questionnaire was comprehensive. It appears 
that the practices so reported have not changed so far as 
can now be ascertained. 


97. Such an interpretation would be quite in keeping with 

the Interior Department's insistence on the voluntary 
nature of those of its procedures which are similar to 
those under section 4 of the Administrative Procedure Act. 
See { 200 at note 108 below. 


98. 18 CFR 1.7 (1947) and see also 1957 Questionnaire, op. 
cit., 1444. The latter reference reports that in the 
decade ending in 1957 no petitions had been received. 


99. 1957 Questionnaire, op. cit., 527, 529; BLMM 1761.23; 
FSM 1021-1 and 1023.2, .3, and .11-1. For an instance 
in which approval by the Secretary is required see 43 USC 
42 respecting the disposal of maps and atlases. For a 
delegatiom of authority requiring the approval of regula- 
tions by the Secretary see 16 USC 460i (the sale of cottage 
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sites in reservoir areas). Joint agency regulations are re- 
quized in some instances. 16 USC 471(b) (national forests) 
and 264 and 673c(b) (wildlife). The latter section contem- 
plates joint action by state and federal agencies. With 
respect to the compromise or termination of real property 
claims if the United States agency regulations are to con- 
form to standards promulgated by the Attorney General and 
the Comptroller General. 31 USC 952(a) and (b). An area 
in Coos County, Oregon, is set aside for recreation under 
use regulations made by the county court and approved by 
the Secretary of the Interior. 16 USC 405 and 4OSa. 


100. See q 197. 


101. 1957 Questionnaire, Op." Cit. 24, 530, 557, 1437; to 
1941 see the monograph on the Interior Department of 
the Attorney General's Committee on Administrative Procedure, 
S. Doc. No. 10, 77th Cong., lst Sess., pt. 7, at 61-62 
(1941) (hereinafter cited as Monograph). Private suggestions: 
1957 Questionnaire, op. cit., 529-530 (BLM), 563-565 
(Reclamation), 1437, 1438, 1440, 1443, and 1444 (FPC); Mono- 
graph. op. cit., 62. For earlier examples see 38 L.D, 131; 


' W. W. Lester, Decisions of the Interior Department in 


Public Land Cases and Land Laws together with Regulations 
of tme General Land Office, item numbers 505, S80 on Adon 

606 (1860, hereinafter cited as Lester with item number). 
Associations and organizations: 1957 Questionnaire, op. 
cit., 529-530, 564-565, 1437, 1444, 1445. For an examp le 
of regulations coming upon recommendations of local grazing 
advisory boards see 43 CFR 161.2(k), 24 FR 7582-84 (1959). 
Suggestions of other agencies: 1957 Questionnaire, op. 
cit., 529-530. Congressional committee Suggestions: 53 
I.D. 131 (House Public Lands Committee) and see also chapter 
XII at 4 215. For regulations said to be drafted at the 
direction of the Secretary without indication of his source 
of motivation see Lester 666; 4 L.D. 289. 


102. Wew statutes; 30 FR 12912 (1965), 25 FR 500 (1960), 

53 I.D. 137, 621, 663, and 38 L.D. 451; Lester op. cit., 
408, 313, 515, 608, 614. See also | 202 below. Supreme Court 
decisions, instructions of Feb. 28, 1930 following Wilbur v. 
United States ex rel. Krushnic, 280 U.S. 306 (1930), referred 
to in =3 1.D. 131. Presidential proclamations or orders, 
43 CFE 18, 30 FR 3265-67 (1965) (recreation fees), 43 CFR 
161.13(b) and (c), 27 FR 9918 (1962) (advisory boards), and 
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43 CFR 15, 25 FR 8949-50 (1960) (Coral Reef Preserve). See 
Appendix 3 hereto. 


103. See Monograph, op. cit. 61; and 1957 Questionnaire, 

Op, CLE... 529=5305055/, 563, 1437, 1438, 1443, 1444. 
For rule making or staff instructions as the result of 
experience--delays, difficulties, or confusions--see for 
earlier examples Lester, 361, 367, 368, 373, 375, 382, 385, 
410, 579; and 38 L.D. 287 and 575 and 4 L.D. 297. The 
practice of the Interior Department is to review blocks of 
regulations on a subject from time to time, as has been 
done since the beginning of the Land Decisions reports in 
1880. See for example 38 L.D. 107-130 (townsites) and 
627-646 (desert lands); 29 FR 4302 (1964) (entire BLM 
section of CFR) and 21 FR 1860-1865 (1956) (appeals and 
contests). In 1907 a complete collection of the regulations 
was published pursuant to Senate resolution. Rules and 
Regulations Governing the Department of the Interior in its 
Various Branches, S. Doc. No. 396, 59th Cong. 2d sess., 4 
vols. 


104. The local advisory boards in grazing districts are a 
special case because, except in emergencies, by statute 
they must be consulted. See ¢{ 81 and 86 and Monograph, 
op. cit., at 5, 68-69. Since the early years of this century 
the Forest Service has consulted with committees of stockmen. 
Administrative Procedure in Government Agencies, op. cit., 
103. There advisory boards are now established pursuant to 
statute. See section 2 of chapter VI particularly at { 88; 
and FSM 1023.21-11, -12. For the Interior Department 
generally the advice of such organizations is sought on 
occasion by BLM, the Bureau of Reclamation, and indirectly 
for the Park Service through the Secretary. 1957 Question- 
maire, op. cit., 527, 530, 564-565, but see 560 and compare 
558. 


105. For notices of proposed rule making, published in the 
Federal Register, and resulting statements and regula- 

tions see 26 FR 6624 and 10479 (1961) (mining claim contests), 

27 FR 2118 (1962) and 29 FR 9565 (1964) (requirement that 

parties raise all issues in a contest proceeding), and 

32 FR 11192, 16164 (1967) and 33 FR 11516 (1968) (grazing). 


106. Technical information may be secured from publications 
and reports, including the financial reports of 
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corporations. 1957 Questionnaire, Ops, Clty, 528 814550 


107. See note 104 above. For the unique FPC regulation 
respecting discretionary public participation see 18 
CFR 1.19 and 1957 Questionnaire, op. cit., 1442-1445, 


108. Such notice is not given in cases of emergency, 

technical revisions, rules of practice, rules issued 
to reflect statutory requirements, or where the proposed rules 
add nothing subsiantively to the statute involved. E.g. 25 
FR 500 (1960) and 33 FR 15066 (1968). The same is true 
where proposed regulations merely incorporate prior depart- 
mental or court decisions. E.g. 29 FR 2543 and 6628 (1964). 
Preambles to such notices state that the notice and invita- 
tion to comment are not required by the Administrative Pro- 
cedure Act but are volunteered. E.g. 23 FR 8624 (1958), 26 
FR 6624 (1961), and 33 FR 14709 (1968). See Appendix 3 
hereto. 


109. See chapter VII, particularly ¢¥ 99 and 100, and 1957 
Questionnaire, op. cit., 560 (parks) and 563 (rec lama- 
tion). 


110. 1957 Questionnaire, op. cit., 528. From 1956 through 
early 1968 apparently BLM held public hearings on only 
three rule-making proposals. 30 FR 2384 and 12912 (1965) 
(per command of 1964 classification Statute, 43 USC 1411), 
22 FR 9079 (1957) (o11 and gas) and 26 FR 1447 (1961) 
(phosphates). The latter two were the result of the multi- 
plicity of comments received after publication of notice 
of rule making. 


111. Suggestions are received in writing or through inter- 
views and there may be informal meetings. 1957 
Questionnaire, op. cit. 21-22, 24, 26, 29. In the fifty 
instances of Forest Service rule making during the last 
dozen years notices of proposed Forest Service regulations 
have appeared in the Federal Register three times. See 
27 FR 12959 (1962) (rights of way for power lines), 31 
FR 7628 (1966) (procedure before Board of Forest Appeals) , 
and 32 FR 6979, 6982 (1967) (establishment of new recrea- 
tion area in conjunction with Park Service). It should also 
be noted that the Forest Service regulations, unlike those 
of BLM. are published without explanation of the modifications 
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they contain. However, the Forest Service maintains informal 

contact with interested parties and may privately circulate ) 
for comment its proposals. 36 CFR 211, Subpart B, 30 FR 

6345-48 (1965). A notable instance of the consultative 

process may be found in the file respecting the new appeal 

regulations discussed in 4¥ 148 et seq. For Forest Service 

rule making in recent years generally see Appendix 3 hereto. 


112. Occasionally objection is heard in the field of admin- 

istrative law generally that drafting before public 
notice or comment "prejudges the issue." But that pro- 
cedure would seem to be the fairest way to disclose the real 
nature of the government proposals at least where regula- 
tions are to be of general operation. 


113. BLMM 1761.1, .04A, and .23; Monograph, op. cit., 64 
and 65; 1957 Questionnaire, op. op lie, se GSW) o 


114. See q 198. 


115. FSM 1023.3 and 1957 Questionnaire, op. cit., 21, 24, 


29, and 30. a 
116. Forest Service regulations must be approved by the ) 
Chief and the departmental solicitor before trans- f 


mission to the Secretary of Agriculture. FSM 1023.3 and 
see also 1957 Questionnaire, op. cit., 21 and 29. In the 

Bureau of Land Management of the Interior Department regula- 

tions must be approved by the division head, an Assistant 

Director, the Director or Associate Director, the Solicitor, 

and then the Assistant Secretary for Public Land Management. 

BIMM 1761.23; Monograph, op. cit., 64, 65, 69, 70; 1957 

Questionnaire, op. cit., 529 and 557; and see also q 197 

above. 


117. See 44 122 and 186. Some history has of course been 

made by Presidential withdrawals. See chapter II-1. 
Until the general withdrawals of 1934 and 1935, that was 
particularly true respecting the public timber lands. See 
P. W. Gates, History of Public Land Law Development, chs. 
XIX and XX (1968). 


118. See Appendix 3 to this study listing the rule making 
for BLM and the Forest Service during the last dozen 
years or so. | 
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Chapter XII 


PUBLIC INFORMATION 


203. Introduction. Since the subject here is public 
land, every use or disposal thereof is necessarily and basi- 
cally a legal matter. In any event Congress has chosen to 
make it so albeit with inevitable delegations of more or less 
administrative authority to carry out its laws in one speci- 
fied way or another. Hence it is to such legal materials 
that the public -- or its lawyers -- must look at least in 
the first instance. The nature, availability, and informa- 
tive value of such Sources, and their administrative Supple- 
ments, are the subject of this chapter. 


l. The statutes 


204. Primary importance. The Constitution states that 


Congress is to "make all needful rules and regulations" re- 
Specting the property of the United States.1 Congress acts 
by passing statutes. Hence it is by statute, primarily, that 
public land policy is fixed. Unfortunately, in large part 
the public land laws are an accumulation of historic bits and 
pieces of legislation. Some of these are in dire need of 
restatement even if no substantial changes are to be made, 
which would go far to eliminate the confusion and misunder- 
Standing common to all but experts in the field. Unlike 

many other titles of the United States Code, the three re- 
specting public lands -- titles 16, 30, and 43 -- have never 
been codified and reenacted by Congress to eliminate excCe: - 
sive duplications, frustrating inconsistencies, and numerous 
obsolete provisions. For lack thereof, the readers and 
users of these laws must not only master volumes of statutory 
texts but also, in particular cases, rely heavily on those 
principles of construction, always difficult to apply, by 
which in cases of conflict later Or more specific laws are 
deemed to supersede earlier or more general ones. Implied 

or specified general adoptions by reference, of old laws for 
the administration of new ones, compound these formidable 
impediments to understanding. 


2 Regulations 


205. Generally. The paucity of regulations on the 
substantive side has been discussed in the previous chapter .? 
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On the procedural side, beyond specifying the contents and 
details respecting public land applications or bidding, they 
are actually confusing, scant, or nonexistent. That is 
particularly true in the Department of the Interior ee 
ing the overshadowing matter of land "classifications." 
Otherwise, except in statutory hearing cases, the regula- 
tions there are silent save for a declaration that an objec- 
tion raised by anyone to any BLM action "will be deemed to 
be a protest and such action will be taken as is deemed to 
be appropriate in the circumstances."8 The applicability 

of the regulations respecting formal hearings is uncertain. 
Departmental appeal regulations are intricate, and apparently 
not exclusive, in the case of BLM. The Forest Service ap- 
peal regulations are not sei much more so but appealable 
cases are severely limited.1 In the other public land 
agencies, except FPC, procedural regulations for their pub- 
lic land matters simply do not exist. 


206. Delegations of authority. Even more serious 


than those limitations and uncertainties is the simple lack 
of reliable information as to agency organization, distribu- 
tion of authority, and channeling of cases -- without which 
the interested public does not know where to go, to whom to 
look, and what general course of procedure to follow. It has 
been the subject of some recent but little-known statutory 
history. The Administrative Procedure Act of 1946 imposed 13 
the requirement originally for all administrative agencies. 
But the agencies quickly seized on the word "final" in the 
Statutory phrase "delegations by the agency of final author- 
ity" as greatly limiting the delegations requiring publica- 
tion. Of course in the sense they took it to be, there 
really is no "final" authority in a department other than the 
head thereof.15 In other words, if "final authority" is to 
be taken to mean only subdelegated authority from which there 
is no appeal, then the general appeal regulations heretofore 
mentioned render all subordinate administrative action non- 
final -- by which semantic process that statute was made in- 
effective if not meaningless so far as it directed the publi- 
cation of delegations. In 1963 the bill was introduced for 
what ultimately became the Freedom of Information Act, which 
Proposed to reach the people by deleting the word "final" 
but agencies objected.16 The senate Judiciary Committee then 
deleted the entire phrase, "delegations by the agency of fi- 
nal authority," and reported the bill. In doing so it ex- 
plained that, "as very little final authority is normally 
delegated, there have been very few publications by agencies 
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of delegations of authority" but stating that "proper descrip- 
tions of centrai and field organizations should include a de- 
Scription of those delegations of authority which are of in- 
terest to the public." In that form the bill ultimately 
passed after further explanations, denunciation of secret 
delegations, and expressions of intent to enable people to 
know where to go, whom to see, and so on. 


207. Publication or codification? But even if fed- 
eral administrative agencies including those dealing with 
public lands ultimately come to follow the course indicated 
by that legislative history, even the well-versed lawyer is 
not likely to be aided. That is so because he normally 
looks to the Code of Federal Regulations for administrative 
material of that nature whereas, although the agencies may 
publish it in the daily issues of the Federal Register, it 
may never be carried into the Code of Regulations. That is 
so because of the Set-up under the Federal Register Act.18 
Thereunder the codification of organizational regulations is 
left to agency heads. Moreover, such material may be left 
to appear in still a third publication, the Government Manual. 29 
No doubt Congress is unaware of these distinctions when it 
specially requires, as it sometimes does, "publication in the 
Federal Register." 


208. Agency publication practice. The Federal Power 


? Commission's organization regulations appear in the Code of 


Federal Regulations and include, besides a statement of its 
organization, the methods of obtaining information, the gen- 
eral course and method of its operations, and its delegations 
of authority.22 But information respecting other public land 
agencies does not appear there, being relegated to publica- 
tion -- if at all -- in the "Notices" section of the Federal 
Register, where it may be traced only by the assiduous use of 
the cumbersome indexes to that publication. The codified 
regulations respecting the Forest Service include a statement 
of its general organization as well as places of obtaining 
information, the codified regulations of the Secretary of 
Agriculture confer broad authority upon bureau heads to sub- 
delegate, and particular Forest Service regulations indicate 
that there may be subde legation --»but»rdelegations as such, 
to or by the Chief of the Forest Service, are not codified,23 
The occasional and incomplete inclusion of such materials in 
agency manuals and staff instructions is mentioned in the next 
section of this chapter. 
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209. BLM operational information. The Interior De- 


partment regulations relating to the Bureau of Land Manage - 
ment do not include a general description of its organization 
although they list the land offices with their jurisdictional 
areas and give general information as to places to file docu- 
ments. In the Notices section of the Federal Register BLM 
publishes a quantity of delegations, including subdelegations 
to and by field officers, but they are not codified. Thus 
Bureau Order 701 -- containing what superficially appear to 

be general and specific delegations to state directors, land 
office managers, district managers, the Chief of the Division 
of Engineering, and hearing examiners -- was issued in 1964 
and amended four times through 1967 but not reproduced in 

the Code of Federal Regulations.25 This difficult document 
(which was reprinted August 10, 1967, with amendments, in 18 
columns of fine type, apparently for staff use) and its his- 
tory indicate the impossibility of knowing, charting, or de- 
scribing with any assurance the course and method by which 
BLM business is transacted. For example, the area serviced 

by the state directors and the land office managers is not in 
all cases within a single state.26 A state director may take 
specified actions (administer oaths, cancel or receive sur- 
renders of contracts, initiate contests, etc.) but only "where 
he has authority in matters listed under other sections of 
this order."27 Such other authority so listed has to do with 
fiscal affairs, classifications and withdrawals, minerals, 
range management, forest management, and land use in various 
respects and with some limitations .28 Under part II of this 
order land office managers are authorized, "under the direct 
supervision of the State Director," to perform "in their re- 
spective areas of responsibility" (which apparently is a geo- 
graphical limitation) the functions "listed" in further pro- 
visions of the order.29 The latter authorize him to take 

"all actions" on such things as cancellations or surrenders, 
copies of records, government contests, airports, cemetery 
sites, homesteads, recreation sites, and so on with some limi- 
tations in specific cases -- but only "listed actions" on 
mineral leases or claims.29 What "listed actions"? The order 
does not say. Part III, entitled Redelegation to District 
Managers, then proceeds -- respecting cancellations or sur- 
renders of contracts, copies of records, bonds and forfeitures, 
contributions and refunds, and repayments -- to authorize such 
an official to take all actions "on matters in which he is 
authorized to act."31 But that uninformative truism is not 
repeated in the further authorizations for such officials to 
"take all actions" on listed subjects respecting minerals, 
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forest management, and land use ,32 Part IV adds to the au- 
thority of the managers of the Eastern States and the New 
Orleans land offices, Part V Straightforwardly confers 
authority on the chief of the Division of Engineering to ap- 
point mineral Surveyors, accept surveys, and approve pro- 
tracted surveys "on behalf of the Director."34 part VI em- 
powers hearing examiners to exercise the powers stated in the 
codified hearing regulations "or as Specified in an order or 
decision of the Director or Secretary in any case."35 4 
footnote adds that examiners! powers enumerated in the- Ad- 
ministrative Procedure Act are vested in the examiner "in 

any case in which the parties must be afforded Opportunity 
for a hearing conforming with the Act" -- but such cases 

are not further specified. 
son" aggrieved by the action of any of these officials may 
appeal to the Director and thence to the Secretary in accord- 
ance with the codified appeal regulation -- but the latter 
uses the very different term "party" adversely affected.37 
Which governs? Moreover land office managers may by published 


“area managers" or "Chief, Division of Administration" -- 
thus baie entirely new classes of field officials into 
the picture .38 Finally, the Order contains some substantive 
provisions and procedural instructions which, by definition 
in any event, should be in the codified regulations.39 For 
other units of the Interior Department as well as the other 
public land agencies see the scant available organization 
information mentioned in the first section of chapter X,39a 


210. Unpublished regulations. There are other unpub- 
lished regulations. Unfortunately the Administrative Proce- 
dure Act, as amended by what is popularly called the Freedom 
of Information Act, appears to contemplate that there will be 
unpublished "instructions to staff" which agencies need only 
"make available for public inspection and copying."40 while 
this subject is more fully developed in the next section of 
this chapter, note should be taken here of staff conferences, 
usually of the expert and local variety, in which policies 
are discussed, written, and agreed upon which may have more 
operative effects than the published and codified regulations. 
Thus, for example, in the northwest region of the Geological 
Survey there are annual meetings of district engineers at 
which definite requirements are agreed upon for the regulation 
of mineral leasing .4 Other professional staffs in other 
agencies have similar meetings and discussions resulting in 
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consensus on various regulatory matters .42 Such material 
is not only neither carried into regulations nor published 
but presumably it is not even made available to public in- 
spection. The irony of this development is that, particu- 
larly in the public land area, informational matter in the 
form of regulations and staff instructions had previously 
been regularly published since the 1880's.43 Perhaps it 
should be noted that in this general connection two stat- 
utes -- the Power Act and the Wilderness Preservation Act 
-- require regulations to be kept open for public inspec- 
tion centrally or locally. 


211. Escape by label. There are other situations 
in which the public land agencies either (a) publish with- 
out designating the material as regulations or (b) do not 
publish because the material is not labeled as regulations. 
The first of these types of publication includes mailing 
pieces, which generally summarize some topic or other and 
serve to expedite and simplify responses to individual in- 
quiries.45 The second is important for present purposes 
because the material is in the nature of regulations, that 
is, in the words of the Administrative Procedure Act, it 
states "the general course and method by which ... functions 
are channeled and determined," prescribes "rules of proce- 
dure," or includes "statements of general policy or inter- 
pretations of general applicability."46 Where two or more 
agencies are concerned -- federal-federal or federal-state 
-- they are apt to handle the matter by the formulation of 
a document called an "agreement" or "memorandum of under- 
standing."’ These are regulations in character, i.e. they 
are legislation, just as treaties and compacts are laws.*/ 
But, no matter how important, such materials are neither 
published nor codified as agency regulations.48 Another 
example relates to what the Administrative Procedure Act 
calls "statements of general policy" and requires to be 
published or be made available for public inspection.49 
Nevertheless, the National Park Service chooses to publish 
its excellent “compilation” of administrative policies as 
a pamphlet and not in regulation form.99 Several of the 
agencies proceed -- particularly with respect to post-contract, 
post-lease, or post-license regulation -- by contract, lease, 
or license terms which are usually not covered in their pub- 
lished regulations .°l 


3. Staff manuals or instructions 
212. Generally. But if the formulation and publica- 
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tion of regulations have declined, the writing of manuals 
and instructions for public land agency staffs has grown. 

In the two principal agencies they have been, and are being, 
worked into large sets of processed loose-leaf books which, 
as yet, on the whole contain more numbering system than in- 
formational substance as perhaps they must to serve their 
function as ready vehicles for the development and dissemina- 
tion of routine information and some rough guidelines. The ” 
old BLM manual takes up a shelf and the new one, though not 
yet complete by any means, does the same. The Forest Serv- 
ice manuals are more extensive than both of those put to- 
gether -- which is due in some measure at least to the fact 
that the Forest Service regulations, unlike those for BLM, 
are skeletonized to an extreme.22° On some topics, agency 
manuals contain information indispensable to an understand- 
ing of the nature of the operations and policies of the 
agencies issuing them. 


212A. BLM manual and instructions. The BLM manual 
contains directions to the staff for ceerr De up on require- 
ments in connection with mineral locations. 2 It sheds 
little light on the handling of recreation permits outside 
parks. But it shows significant trends of administration 
in connection with grazing districts.55 In addition and for 
more immediate purposes the Bureau issues what are called 
Instruction Memos. They are normally intended as temporary 
or preliminary, for which purpose expiration dates are stated 


,in them but often extended, presumably with the thought that 


Ithey will be incorporated into the manual. They are numerous 


and may contain important information. Thus, under the then 
recently revised regulations, instructions were issued in 
1964 containing interpretations, instructions, and sugges- 
tions respecting simultaneous oil and gas filings .56 Ap- 
proaches for the correction of complaints about the handling 
of cases under the Mining Claims Occupancy Act of the 87th 
Congress were the subject of instructions in 1965.2’ In- 
structions respecting the taking of final proofs of entrymen 
were issued in 1966.8 Step-by-step instructions were issued 
in 1968 for the handling of classifications pursuant to peti- 
tion-applications. 


212B. Forest Service. The Forest Service manual, 
handbooks, and "directives" contain only internal minutiae 
respecting timber sales, a good deal about supervision and 
procedure in connection with grazing, much policy respect- 
ing recreation permits and uses,®2 and useful information on 
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rights of way .o3 The main Forest Service Manual is supple- 
mented by local manuals prepared in and for each region and 
forest. The regional and forest manuals sometimes contain 
important information about local agreements with other fed- 
eral or state agencies as well as Stumpage rates, forms, and 
more or less detailed instructions for local activities and 
problems. 


212C. Other agencies. The Park Service manual con- 
tains a good deal of procedural information which should prop- 
erly be published and codified as regulations.©5 The staff 
instructions of the United States Geological Survey include 
important criteria and procedural information.66 The Federal 
Power Commission operates on the basis of standard published 
terms and conditions.°7 Instructions of the Defense Depart- 
ment and the AEC -- which have only marginal public land 
functions -- are unhelpful even for the purposes of those 
agencies save as they serve to authorize dispositions by 
subordinates. 


213. Public inspection. The amended Administrative 
Procedure Act now requires any federal administrative agency 
"in accordance with published rules" to make available for 
public inspection and copying "administrative staff manuals 
and instructions to staff that affect a member of the pub- 
lic."69 The codified regulations of the several public land 
agencies contemplate such availability. /0 However, technical 
availability and practical usability are two very different 
things. In the first place, these manuals are large sets of 
books which are not available in all public land offices. 

The supplemental instructions are not likely to be kept to- 
gether since the very need for their issuance is accompanied 

by a similar need for their immediate use by the local land 
officials -- so that such materials are likely to be scattered 
about their desks if not stuffed in their working brief cases. 
Even the manuals are in a constant state of revision (which 

of course is one of their merits for official purposes). More- 
over, their primary purpose is for the local officials -- so 
that they must be kept at government offices and constantly 
accessible to such officials. To be sure, interested persons 
may ask to see these materials. But what shall they ask for? 
No local officials are directed or assigned to assist them; 

and secretaries and clerks are not apt to volunteer informa- 
tion as to available instructional matter even if they under- 
Stand precisely what is sought and know where it is. The 
inquirer in such circumstances must come away either frustrated 
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for lack of the specific information he actually seeks or 
overwhelmed by the undifferentiated volume to which he is 
made welcome during business hours, at some counter or desk 
or table corner, in a busy government office. It has taken 
months to procure samples and understand the System for the 
purposes of this study. Under such circumstances it is sure- 
ly unrealistic to dismiss the interested citizen's problem 
by saying that manuals and instructions are "available." 


4. Case decisions 


214. Generally. The amended Administrative Procedure 
Act now requires, unless the materials are promptly published 
and copies offered for Sale, that each agency make available 
for public inspection and copying "final opinions ... as well 
as orders, made in the adjudication of cases."71 The word 
"adjudication" limits the coverage of that statement and is 
difficult to apply to public land oie posit Lone which take the 
form of sales, grants, and contracts. /2 Moreover, the ref- 
erence to both "opinions" and "orders'' contemplates two quite 
different things. "Opinions" explaining decisions are useful 
as precedents showing agency interpretations and applications 
of statutes and regulations. But "orders" -- which are the 
equivalent of court judgments or jury verdicts -- are not in 
any practical sense so usable. Court judgments are not pub- 
lished, but they are of course available in court files and 
records; and it has never been Suggested that administrative 
orders of the same nature should be any more available. To 


ibe sure, there may be occasions when it is important to 


examine the case file where the agency decision (or court 
judgment) is not accompanied by an explanatory opinion. The 
amended Administrative Procedure Act not only requires that 
such opinions as well as orders be made available for public 
inspection and copying but also -- evidently to aid the re- 
searcher, litigant, or journalist -- that each agency maintain 
and make available for public inspection and copying "a cur- 
rent index providing identifying information for the public."73 


214A. Publication. The Interior Department has been 
a leader among federal agencies in the publication of its case 
opinions and it appears to conform to the further requirements 
mentioned above./4 The Secretary of Agriculture and the Forest 
Service, however, seem to have overlooked even the requirement 
Stated in their own regulations to the effect that decisions 
of the Board of Forest Appeals, the Chief of the Forest Serv- 
ice and the Secretary "shall be published in the manner 
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determined by the Secretary."/° The Federal Power Commission 
publishes a set of "reports" -- i.e. full texts with head- 
notes amc indexes -- of its decisions much like the standard 
sets of court reports. The Defense departments and AEC, 
however, make no pretense of handling the public land aspects 
of their functions in this fashion as has been frequently 
noted in other connections hereinbefore. 


2i-B. Availability and inde~es. In the absence of 


decision writing, as is the case in the administration of 
some of tne public land functions, there is of course noth- 
ing to publish or otherwise make available. Conceivably the 
case files of such agencies might be of some theoretical 

use, but mot in any practical sense. A comparison would be 
the case files of minor trial courts, the judgments in which, 
as mentiomed above, are not published. If a prior case is 
known and it is deemed important for some specific purpose 
or other, such files are public records and may be seen and 
copies taken. Where administrative opinions are written 
in public land cases but not published in book form, the 
problem is finding them and not their withholding by the 
agencies. As indicated in 4 214 above, the amended Adminis- 
trative Procedure Act now specifically requires not only 

that they pe made available for inspection and copying but 
that the apency maintain an index for the use of interested 
persons. The new Board of Forest Appeals, which writes such 
opinions, has rendered so few of them that an index is hardly 
necessary. The Interior Department maintains elaborate in- 
dexes fer such purposes. Save for the impracticable thought 
that all agencies dealing with public lands be forced to 
write opimions in all their cases after the fashion of appel- 
late courts, there simply is no reason to complain in this 
field. It could about as well be said that there are too 
many opimioms, too much busy work of that nature, in this 
area. 


214€. The uses of precedents. So long as public 


land officials such as the BLM Director and the Secretary 

of the Interior write such opinions (or have them written 
for them} of course such writings become matters of record. 
Because of the form they take, two consequences ensue. In 
the first place the departmental lawyers will use former 
departmental opinions extensively in writing further opinions 
(or drafts for their superiors) in current cases on depart- 
mental appeal./8 Indeed such precedents will be utilized 

by their original authors (or de facto authors) as they 
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approach new cases, because they have at hand what they or 
their colleagues have written before and wish if possible 

to present each new case as one involving as little novelty 
as possible so that the new decision will carry the mark of 
consistency. Secondly, outside lawyers, precedent-oriented 
by the common-law system drilled into them by the schools, 
feel that they too should consult the departmental precedents 
in preparing cases for their clients. But departmental 
precedents like court precedents depend for their applica- 
bility upon a sameness of fact, which rarely exists precisely 
in the modern type of public land case; and unlike judges, 
administrators operate within an admittedly much greater 
margin of choice and discretion. Hence, except as a matter 
of form, the use of administrative precedents may be much 
exaggerated. Occasionally, of course, a precedent may be 

of consequence on its facts. In those rare situations in 
which they express really important principles or procedures, 
however, they should be carried into the regulations of the 
agency as often, if not always, is done sooner or later. 
Courts do not have such rulebooks save in matters of proce- 
dure -- which is another reason why the substantive deci- 
sional law public land agencies produce is not to be analo- 
gized too closely with court-made precedents in common law 
cases. Significant administrative precedents are and should 
be the exception rather than the rule -- and such exceptions 
should quickly be carried into their rulebooks. 


215. The place of precedents. An erroneous ruling 


by a subordinate does not become the law of the case and is 
not binding upon the "Land Department." But otherwise the 
decisions have been held to be effective as precedents .8l 
Yet administrative pra cre may change just as court-made 
precedent changes.82 There are no doubt miscarriages of 
justice in individual pebite land cases just as in court- 
administered justice.83 While a line of administrative 
precedent may be of consequence as a source of administrative 
law, individual precedents are by no means of like consequence 
with common law precedents to be found in court reports be- 
cause this is a legislated area, not a common law field. Ad- 
ministrative decisions apply the public land statutes and 

any supplementing regulations the agency may have adopted.84 
With or without regulations, it is pretty much the statutes 
alone that govern -- and it is the courts, by their opinions, 
who speak the last word as to the proper interpretation.85 

In few cases will the examination of great masses of adminis- 
trative opinions in the end yield a litigant much beyond 
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confirmation of what is fairly obvious on the face of the ap- 
plicable acts of Congress and the published or unpublished 
regulations or instructions of the agency. By and large 

it is not the cumulation of old decisions which is important, 
but knowledge of recent ones and current trends and policies. 
For the latter purpose quite different informational devices 
are needed. 


5. Official gazette 


215A. Generally. Only one of the public land agencies 
issues what might be called an official gazette. The Federal 
Power Commission's FPC News is a weekly compilation of its 
news releases, which are numbered as issued individually, 
plus a List of Formal Documents issued by the Commission and 
occasionally other important information. While this in- 
formational aid is no doubt due to the intense industrial in- 
terest in the Commission's activities beyond its public land 
function dealt with here, it suggests the possibility of 
Similar guides to information respecting actions of the other 
important public land agencies. Annual reports to Congress, 
which formerly contained much specific information of that 
nature, are too infrequent, too incomplete, and within the 
decade have been turned into generalized promotional pieces. 
A gazette, frequently and regularly issued, would be of in- 
estimable value if it contained only a listing or notation of 
decisions and orders plus texts of materials of special im- 
portance or which would not otherwise become available in 
the formalized publications of the agency .8 It would con- 
stitute a needed guide to the latter as well as a necessary 
source of vital current information. Other agencies, with 
perhaps less wide domestic interest, have publications of 
even broader content. 
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Notes to Chapter XII 


l. See | 122. 


2, %eThat is particularly true respecting the homestead laws 
and mineral location provisions. See chapters III and 
IV-1l. Timber lands, however, are governed by 20th century 
managerial laws designed to conserve the means and dispose 
of the periodic production. Chapter V. The grazing system 
is similar plus a system of licensing. Chaptcr VI. Recrea- 


with their management for public enjoyment. Chapter VII. 
Hydroelectric power sites and various forms of rights of way, 
again, involve licensing or the grant of property rights in 
the form of easements. Chapters VIII and Ix. 


3. But see comments in the debate preceding the adoption of 
the statute creating the Public Land Law Review Commis- 
Sion. 110 Cong. Rec. 4869-70 and 4872 (1964). The present 
United states code titles on public lands are mere compila- 
tions, with some selection, not revisions or actual Congres- 
sional codifications. However, in the creation of the Com- 
mission the need for Statutory specification of policies and 
establishment of administrative guidelines was emphasized. 
Hearings on H.R. 8070 etc. before the Subcomm. on Public 
Lands of the House Comm. on Interior and Insular Affairs, 
, 88th Cong., lst Sess., ser. 11, pt. 2, at 14, 26, 168 (1963); 
PH.R. Rep. No. 1008, 88th Cong., ist Sess., 7, 8, 9 (1963); 
110 Cong. Rec. 4865, 4870 (1964). 


4. See, for example, the adoption by reference of "the gen- 
eral statutory authorities" relating to national parks 

and forests for the purposes of the Wild and Scenic Rivers 

Act, 82 Stat. 906, Pub. L. No. 90-542, sections 10(c) and (d) 

(1968). 

5. See chapter xI-2. 

6. See chapter x-1l. 

7. See | 126. 

8. See | 134. 

9. See q 137. 
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10. See 4% 140-147. 

11. See 4q 148-159. 

12. See q 139. 

13. Section 3(a)(1) and (2), ch. 324, 60 Stat. 238. 


14. See the Attorney General's Manual on the Administrative 

Procedure Act, 19-20 (1947). And see Legal Services 
and Procedure, Task Force Report, Commission (Hoover) on 
Organization of the Executive Branch, 145-147 (1955), here- 
inafter cited as Hoover Commission. 


15. "The real authorities may be some subordinate or semi- 

dependent person or persons within" government agencies 
or departments. Administrative Procedure Act -- Legislative 
History, S. Doc. No. 248, 79th Cong., 2d Sess., 196 (Senate 
Committee report) (1946), and see also p- 253 (House Commit- 
tee report). 


16. Hearings on S. 1666 and S. 1663 before the Subcomm. on 


Administrative Practice and Procedure of the Senate Comn. 


on the Judiciary, 88th Cong., ist Sess., 2, 4, 245-246, 264 
(Interior), 282, 286, 297, 299-300 (1963). 


17. S. Rep. No. 1219, 88th Cong., 2d Sess. 1 and 4 (1964), 
italics in original; and 110 Cong. Rec. 17086-17089 
(1964). After its first passage the bill was reconsidered 
in other respects and passed again. 110 Cong. Rec. 17666- 
17668 (1964). It was reintroduced in the next Congress and 
again reported, with the statement that the purpose of the 
required inclusion of material in the Federal Register "is 
to guide the public in determining where and by whom deci- 
sions are made, as well as where they may secure information 
and make submittals and requests.'' S. Rep. No. 813, 89th 
Cong., Ist Sess., 6 (1965). It again passed the Senate. 111 
Cong. Rec. 26821 (1965). In reporting it to the House, the 
Committee on Government Operations stated that the amended 
provision would enable the public to "find out where and by 
whom decisions are made in each Federal agency." H.R. Rep. 
No. 1497, 89th Cong., 2d Sess., 7 (1966). The discussion on 
the floor was highly laudatory. 112 Cong. Rec. 13640-13661 
(1966). It was signed by the President on July 4, 1966, to 
take effect a year later. Pub. L. No. 89-487, 80 Stat. 250, 
now codified as 5 USC 552, Pub. L. No. 90-23, 81 Stat. 54. 
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Nevertheless the Attorney General's ensuing Memorandum on 
zne Public Information Section of the Administrative Proce- 
dure Act, published for the information of executive depart- 
ments and agencies, states that the revision leaves "to each 
agency discretion to determine what delegations it should 
include in its descriptions of agency organization." Page 

7 {1967). 


ib. Section 5(a) of the Federal Register Act as amended re- 

quires the publication in the Federal Register, in ad- 
rition to certain Presidential documents and documents re- 
suired by statute or authorized by regulation to be so pub- 
lished, of such documents or classes of documents as the 
President may determine from time to time have general ap- 
plicability and legal effect; and provides for the purposes 
ot the Act that every document or order prescribing a penalty 
nas such applicability and effect. 44 USC 1505(a). Section 
& directs the Administrative Committee of the Federal Regis- 
ter, with the approval of the President, to prescribe regula- 
sions to provide inter alia for the "manner and form" of pub- 
lication of the Federal Register. 44 USC 1506. Section 11 
authorizes the Committee, with the President's approval, to 
mequire from time to time the publication of "special or sup- 
pilemental editions of the Federal Register of complete codi- 
Hirations of the documents of each agency of the Government 
tmaving general applicability and legal effect," which have 
teen published in or filed with the Federal Register, and 
wWitich "are relied upon by the agency as authority for, or 
are invoked or used by it in the discharge of, its activi- 
ties or functions, and are in effect as to facts arising on 
ax after dates specified by the Administrative Committee." 
Eather supplementation or republication is required at least 
ammually. Regulations are to be issued to implement the 
section. 44 USC 1510. The President's authority under the 
4cct has been delegated to the Attorney General and the Ad- 
miimistrator of General Services. 


iS. Under the regulations issued pursuant to the Federal 
Register Act (which have not been amended in pertinent 
cEppects since the 1966 revision of Section 3(a) of the Ad- 
ministrative Procedure Act), agency organization statements 
ae not subject to codification as a matter of course, but 
mev be codified on the basis of a formal Statement by the 
agency head that codification is necessary or desirable 
tmz the effective discharge of the agency's functions or 


activities. 1 CFR 17.2; and see 1 CFR 40.9, defining 


-277- 


cocument having general applicability and legal effect; 40.10, 
Gelining document subject to codification. Such codification 
méz* be discontinued by order of the Administrative Committee 

’ for failure of the agency to keep publication current. 1 CFR 
lings ted Ae 


2°. The Federal Register regulations also provide for publi- 
Cation, annually or otherwise, of a special edition of 
the Federal Register designated as the United States Govern- 
me=t Organization Manual. 1 CFR 31.1. The Manual is to con- 
ta-n brief descriptions of the organization of executive 
agencies, based on the organization statements required to 
be published in the Federal Register by Section 3(a) of the 
Administrative Procedure Act, 1 CFR 31.6. These descrip- 
tions, to be drafted by the Office of the Federal Register 
amc reviewed by the agency, "in addition to identifying 
pr=mcipal organizational units . - Shall plainly indicate 
the places at which the public may secure information or make 
submittals or requests." 1 CFR 31.16. The Manual is pres- 
ently published annually. See foreword to 1968-69 edition 
Stating it is so published as a Special edition of the Fed- 
erzi Register, and that users interested in the detailed 


in=prmation etc., required to be published in the Federal 


Register. For criticism as to the sufficiency of such pub- 
lication for procedural purposes see Hoover Commission, op. 
cit., 145-146. 


21. See 43 USC 15 so requiring for delegations of authority 
respecting the issuance and signing of land patents. 


22. 18 CFR 3 and 3%5. 


23. Delegations by the Chief of the Forest Service published 
in the Federal Register, but not codified, include for 
example those to Regional Foresters to issue easements, li- 
ceug=s, and permits and to the Associate Chief and others re- 
specting claims collections. 32 FR 5520 and 13780 (1967). 
In 1968 there have been broad general delegations to the As- 
Sociate and Deputy Chiefs as well as debarment authority to 
the Deputy Chief and an Associate Deputy Chief. 33 FR 6671 
and £552. 


24. 43 CFR 1820. 


-278- 


+ 


. & 


25. 29 FR 10526 and 18393, 31 id. 6594, and 32 id. 4176 and 
11386. 


26. Bureau Order 701, notes 2 and 4, 

2 hectic eae. 

28. elds £14351. 55 4.07 127.16, 4anda le oe 
29 Ayla 250s 

30 Tae 2.2 to 2.9. 

31 oe Id... 32 and =3.3,, 

32. Id. 3.6, 3.8, and 3.9. 

33. Id. 4.0 and 4.5, 

34. Id. 5.0. 

35. Id. 6.0 and see q 137. 


36. Bureau Order 701, note 7 and see q 136. 


37. Bureau Order 701, sec. 7.1 and see q 141. 


7 é 
#38. Bureau Order 701, secs. 2.1 and 3.1. 


339. Thus state directors are instructed that special 1-14 

use permits issued to a federal or State agency or politi- 
cal subdivision "shall be restricted to the smallest area 
needed for the proposed use." Id. 1.9(0)(5). They are also 
directed to "hold hearings when necessary in connection with 
the modification of grazing district boundaries." Id. 1.7(a) 
(6). 


39a. It is no less difficult to trace the channeling of func- 
tions in other units of the Interior Department. See, 

e.g., Order 34 of the Director of the National Park Service, 

delegating all of his authority to the Regional Directors with 


authority is specified in internal management directives and 
unpublished delegations of authority," 31 FR 4255 (1966), as 
amended 32 id. 13199 (1967); and the subdelegations by Regional 
Directors to Superintendents in which the extent of authority 
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to issue permits depends on the Civil Service grade of the 
particular Superintendent, Administrative Manual, Organiza- 
tion Volume, 6.4.4 and see Land Management Handbook 2.1 Pres 


40. 5 USC 552(a)(2)(C). See generally K.. Davis, The Informa- 
tion Act: A Preliminary Analysis, 34 U. Chi. L. Rev. 
761 (1967). There is one respect, which is likely to be over- 
looked, in which the amendments open even the primary publi- 
caticn requirements to evasion or at least controversy. Pub- 
lication in the Federal Register, otherwise required, is ex- 
cused ''to the extent that a person has actual and timely 
notice of the terms thereof." 5 USC 552(a)(1). That opens 
the door to the unequal protection of the laws depending upon 
whether one person happens to know about an unpublished regu- 
lation while another, perhaps most, are Lenorant of -it...Ce . 
People v. Cull, 10 N.Y. 2d 123, 176 N.E. 2d 495 (1961). 


41. The minutes of 1967 and 1968 meetings state policies 

and procedures respecting exceptions from certain state 
spacing limitations for oil wells (1967, item 6), declare 
that, "if a lease is not in good standing for any reason 
whatsoever, any future operation should not be approved un- 
til the matter has been Satisfactorily resolved" (1968, item 
7), and direct that, "after a unit becomes productive, any 
further drilling should not be approved without an approved 
plan of development" (id. item 17). These also disclose that 
there are different operating rules of thumb in different 
regions. The applicability of the codified regulations is 
frequently discussed. The records of these meetings are care- 
fully prepared, contents are indexed, and copies are circu- 
lated to other USGS regions. 


42. The growing professionalism of some fields of public 

service has of course been attended by numerous meetings, 
more or less regularly scheduled or conducted. Some are 
merely social occasions, to be sure, but they may result in 
agreement on specific operating guides as well as norms of 
administration in particular fields. An example, which might 
otherwise be overlooked, lies in the annual "seminars" of the 
organization of federal hearing examiners. 


43. The Lands Decisions, containing such materials, have 
been published since 1883. Originally entitled Deci- 
sions of the Department of the Interior and General Land Of- 
fice in Cases Relating to the Public Lands (cited as L.D.), 
with volume 53 in 1933 it was reentitled Decisions of the 
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Department of the Interior and now cited as I.D. In 1907 
and 1930, preceding the Federal Register and Code of Fed- 
eral Regulations, the Interior Department published collec- 
tions or compilations of its regulations. Rules and Regu- 
lations Governing the Department of the Interior, S. Doc. 
396, 59th Cong., 2d Sess., 4 vols. (1907); and Circulars and 
Regulations of the General Land Office, C. G. Fisher, comp. 
(1930). Occasionally information about new land regulations 
is to be found in the annual reports of the Secretary of the 
Treasury in the early years and later of the Secretary of 
the Interior as well as of the Commissioners of the General 
Land Office and later the Directors of the Bureau of Land 
Management. (Commercial lawbooks in the field were numerous 
in the middle years of the 19th century.) In 1957 the sey- 
eral agencies reported local availability or wide distribu- 
tion of their regulations through circulars, as news releases, 
in trade journals, as pamphiets, to interested persons on 
mailing lists, and so on. 1957 Questionnaire, (epee ares ky Se AS ie) 
(Agriculture, and see also FSM 1023.1-1, .21-6, and -8), 528 
(BLM and see also BLMM 1761.23), 564 (Reclamation), and 1440 
(FPC, which also prints its regulations in the Federal Power 
Commission Reports). 


44. 16 USC 825h (FPC regulations, at Commission secretary's 
office) and 1132(a) (wilderness regulations to be avail- 
abje in regional and local Forest Service offices). 


45. E.g. Mineral Patents -- Basic Procedure for Obtaining 

Patent to a Mining Claim, Department of the Interior, 
Bureau of Land Management, 9 pp. (1967). See also Mining 
Claims -- Questions and Answers, same, 17 pp. (1963). Circu- 
lar No. 2149 reprints the codified mining claim regulations 
(1964). The Forest Service has a pocket-sized piece entitled 
The Appeal Regulation -- What it is -- How to use it, 20 pp. 
(1965). 


46. 5 USC 552. 


47. Cf. United States yv. Schooner Peggy, 5 U.S. (1 Cr.) 103, 
109 (1801); and Hinderlider y. La Plata Co., 304 U.S. 

92, 104 (1938). The same problem arises in municipal corpora- 

tion law when agreements are made between municipalities and 

are given the effect of ordinances. 


48. Occasionally such agreements or memoranda are referred 
to in published regulations, or orders, without restate- 
ment of their contents. See the contradictory statements in 
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this respect in IDM 603.1.3 and BLMM 2310.14A4c. With re- 
‘spect to restoration of power site withdrawals see BLMM 2022 
App. I, and FPC Order 346, 32 FR 7495. Such agreements are 
often either mentioned or described, and occasionally repro- 
duced, in agency manuals. See { 73A respecting timber dis- 
posals on power site, flood control, and reservoir lands; 

{ 94 at note 75 and q 129 as to grazing on AEC lands; and 

{ 107 at note 13 as to a delegation of authority to the Forest 
Service for the licenring of minor power projects; V OBLMM 
4.9 App. 1 respecting BLM administration of naval oil reserve 
lands in Alaska; and FSM 1530.11 b-1 referring to an Inter- 
agency Agreement on Coordination of Water and Related Land 
Resources Activities. Compare also 18 CFR 25.2 note 2 re- 
Specting BLM grazing permits on power site lands. 


49. 5 USC 552(a)(1)(D) and (2)(B). As amended the section 

now contains three provisions. The first States that 
"each agency shall" publish in the Register its "statements 
of general policy," the second inconsistently requires no 
more than that it shall "make available for public inspection 
and copying . . . those statements of policy . . . which have 
been adopted by the agency and are not published in the Fed- 
“eral Register," and the third suggests that such materials 
may be "promptly published and copies offered for sale." 
Thus, literally, agencies may or may not publish their poli- 
cies as regulations, thereby condoning unpublished statements 
of policy, but they may avoid the nuisance of public inspec- 
tion by selling them in pamphlet form if they wish. 


50. See q¥ 100. 

51. See 44 64 (mineral leases), 72B and 73 (timber), 82, 87, 
and 90 (forage), 98 and 104 (recreation), and 109 and 
110 (power projects). 

52. See section 2 of chapter V and q 188. 


53. See 4 49 at note 26, and see also q 67 at notes 141 and 
142 respecting sales of or permits for common materials. 


54. See q 101 at note 30. 

55. See q 87. 

56. Instruction Memo No. 64-254, May 18, 1964. See also 
No. 64-170, April 6, 1964, and No. 65-7, January 7, 

1965. 
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57. 
Doe 
aOR 


60. 
61. 
62. 
63. 
64. 


& 
a 


Instruction Memo No. 65-517, December 2, 1965. 
Instruction Memo No. 66-46, January 27, 1966. 


Instruction Memo No. 68-255, ‘July?1; “1968. “See also 
chapter II. 


See § 72 at note 27. 

See q{ 90. 

See 4 104. 

See ¢ 118 at notes 29-33, 


The regional manuals are broken down according to sub- 
jects, e.g. timber management, range management, recrea- 


tion, roads and rights of way, and special use permits. The 
Service is of course most concerned with the first of these 
subjects. 


65. 
66. 


See 4G 99, 117 at note 25, and 73 at note 45. 


See for example instructions respecting hearings before 


in its extended term is still capable of producing in paying 
quantities (July 28, 1964 and January 9, 1961). 


67. 


68. 


See q 109. 


For the Defense Department see { 41 at note 61. See 
also 4¢ 105 (recreation uses), 117 at note 26 (rights 


of way), 94 (grazing), and 73A at note 47 (timber sales), 


69. 


5 USC 552(a)(2)(C). This language was added to the bill 
after protest by a representative of the American Bar 


Association about "a practice of keeping secret from those 
affected agency manuals which have, in effect, predetermined 
agency adjudication by detailed instructions to subordinate 
personnel how to deal with matters subject to adjudication." 
Hearings, op. cit. Supra, 152, 156, and 159. The Senate 
committee first thought the matter covered by the phrase 
"affect the public." Ss. Rep. No. 1219, 88th Cong., 2d Sess. 
5 and see also 2 (1964). When the bill was reintroduced in 
the 89th Congress it added "staff manuals and instructions 


-283- 


to staff" and the committee inserted the word "administrative" 
to protect the confidential nature of instructions to law 
enforcement personnel "while permitting a public examination 
of the basis for administrative action." Ss. Rep. No. 813, 
89th Cong., lst Sess. 2 (1965). The House committee added 
that this material "has the force and effect of law in most 
cases, yet under the present statute these Federal agency 
decisions have been kept secret from the members of the pub- 
lic affected by the decisions" but also stated that "an 
agency may not be required to make available those portions 
of its staff manuals and instructions which set forth cri- 
teria or guidelines for the staff in auditing or inspection 
procedures, or in the selection or handling of cases, such as 
operational tactics, allowable tolerances, or criteria for 
defense, prosecution, or settlement of cases." H.R. Rep. 

No. 1497, 89th Cong., 2d Sess., 7-8 (1966). 


70. 43 CFR 2.4(e) (Interior), 36 CFR 200 (Forest Service), 
18 CFR 1.36(c)(13)(FPC), 10 CFR 9.7 (AEC), 32 CFR 
286.5 and .6(a)(3) (Defense), id. 518.17(b) (Army), id. 
701.1(e)(2)(iii), (£)(1), and (£)(2) (Navy), id. 806 (Air 
Force), and 33 CFR 209.500 (Engineers). Note that Interior 
occasionally publishes in the Federal Register excerpts from 
the Interior Department Manual consisting of delegations of 
authority, e.g. delegation by Secretary to Commissioner of 
Reclamation reproducing IDM 255.1, General Program Delegation. 
33 FR 12391 (1968). On the other hand, it has on occasion 
deleted from its codified regulations, as properly be longing 
in the Manual instead, information as to the channeling of 
applications. 28 FR 5577, revoking 43 CFR 254.13 (1963). 
See also the 1957 Questionnaire, op. cit., 529 and 564 (BLM 
manual and Reclamation manual or instructions) and 559 (Park 
Service manual relating to law enforcement purchasable from 
Government Printing Office). 


71. 5 USC 552(a)(2)(A). 


72. See the introductory paragraphs to chapter X and 4 164 
and 165 therein. 


/3255 USG@552 ta) (2): 

74. At least the important decisions of the Interior offi- 
cials have been regularly published since 1883. See 

note 43 above. That set now exceeds 70 volumes. There are 

also several published digests to the material through volume 
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61, and summaries of decisions appearing in later volumes 
have been collected or indexed in a separate publication. 

An Index-Digest contains references to both published and 
important unpublished opinions and is supplemented quarterly. 
These also contain indexes to court cases, tables of cases, 
and acts of Congress cited or construed. There is a sepa- 
rate compilation of grazing decisions, those not previously 
published being cited as IGD. A card index is maintained. 
Copies of decisions and opinions are kept in the Office of 
the Solicitor for public reference. There is also a digest- 
index card system of leading BLM decisions on appeals to the 
Director as well as initial decisions by him. Decisions and 
index cards therefor are distributed to field offices. Sev- 
eral private or commercial services are also available and 
contain references to central and field decisions supplied 
them by the Department or Bureau. 


75. 36 CFR 211.36(d). No such decisions are published in 

printed book form. This omission is highlighted by the 
fact that the Agriculture Department publishes a set of books, 
now in its 27th volume, called Agriculture Decisions (United 
States Department of Agriculture, Decisions of the Secretary 
of Agriculture under the Regulatory Laws Administered in the 
United States Department of Agriculture, Including Court De- 
cisions). It includes the decisions of subordinate officials. 
The prefatory note in the last volume states that "it is the 
purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture" but it apparently includes only those which, "under 
the applicable statutes, can be made by the Secretary of 
Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for hear- 
ing." The Board of Forest Appeals is authorized by law, in 
the form of regulations, to act on certain forest cases ap- 
pealed to it upon hearing or Opportunity therefor. See 4 
148 et seq. particularly 4 153. However, the few decisions 
of the Board are available in mimeographed form on request 
and interested persons may have their names placed on a mail- 
ing list. 


76. See the Federal Power Commission Reports -- Opinions, 
Decisions, and Orders. It is now in its thirty-third 
volume, the last covering the period from January 1, 1965 to 
June 30, 1965. Individual "slip" opinions are made available 
more rapidly and at intervals are gathered together in pamphlet 
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form preliminary to the issuance of a full volume, the last 
such pamphlet being dated September 1967 and designed for 
incorporation in volume 38 of the report series. See also 
the last section of this chapter. 


77. The so-called Fréedom of Information Act, referred to 

in note 17 above, neither detracts from nor adds to the 
existing law and practice in this respect so far as adminis- 
trative agencies are concerned. Federal courts also take 
juaicial notice of such pubiic records. 


78. See q¢ 147 in chapter X. 


79. Not all administrative agencies are to be expected so 

to operate of course. Some subjects may require an ap- 
proach similar to that of courts in common-law type cases. 
Cf. the National Labor Relations Board's method of case-to- 
case law making. 


80. See Prosser v. Finn, 208 U.S. 67 (1908), holding that 

a letter from the Commissioner of the General Land Of- 
fice to the effect that a statutory prohibition upon employees 
of the Land Department from "directly or indirectly purchas- 
ing or becoming interested in the purchase of any of the pub- 
lic land" was not applicable to special agents did not pre- 
clude the Secretary from affirming a decision cancelling such 
an agent's entry on the basis of that statute. See also q 165 
in chapter X. 


81. See Holt v. Murphy, 207 U.S. 407, 413-414, 415 (1908) 

following prior administrative precedents to the effect 
that the filing of a soldier's declaratory statement for Land 
embraced within an existing entry of record confers no prefer- 
ential rights upon him. Zut compare New Mexico v. Lane, 243 
U.S. 52 (1917), stating that a failure to follow prior deci- 
sions was "arbitrary" yet dismissing the action un the ground 
of suit against the United States, which may be explained on 
the basis of a prior decision of the Court interpreting the 
Statute, rather than on an administrative interpretation, in 
very different circumstances in Colorado Coal and Iron Co. v. 
United States, 123 U.S. 307 (1887). 


82. The historian of the common law described the operation 
of precedent even there as no more than "the golden mean 

between too much flexibility and too much rigidity." 12 

Holdsworth, History of English Law, 160 (1938). A plea for 
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the better making of precedent by agencies was the theme of 
the Holmes lectures. H. Friendly, The Federal Administrative 
Agencies -- The Need for Better Definition of Standards 
(1962). But see C. McFarland, Review, 37 N. Y. U. L. Rev. 
1171, 1173-74 (1962). On judicial review courts may, as of 

a given point in time, consider whether the administrative 
application of authority has been consistent. See L. Jaffe, 
Judicial Control of Administrative Action, 587 (1965). 


83. Ci. United States v. Al Sarena Mines, Inc. 61 1.D. 280 

(1954), reversing a prior administrative decision on 
change of administration to allow a mineral claim on forest 
land, which became subject to Congressional inquiry and sharp 
criticism on procedural grounds. H.R. Rep. No. 2408, 84th 
Cong., 2d Sess., particularly at 4-5, 34, 45-46 (1956). It 
resulted in a change of the applicable regulations. 22 FR 
3151, 43 CFR 205.1 and .2 (1957). 


84. See sections 1 and 4 of chapter X particularly at ¢ 165. 
See also, for example, Union Oil Company Bid on Tract 

No. 228, Brazos Area, Texas Offshore Sale, M-36733 (1968), 

in which an unsigned bid was received and there was no specific 

form of bid required by the regulations. Where procedural de- 

tails of that type are involved and no regulations apply, de- 

cisions are made on general principles of procedure, fairness, 

and justice. Indeed, the public lands laws specifically so 

State at least for some areas of administration. See q 33 

at note 15. 


85. See 44 119 and 191-194. Even administrative publications 

stress this factor. Thus the Agriculture Dec.:_ons re- 
print court opinions. Note 75 above. While the Forest Serv- 
ice does not publish its administrative decisions, it has is- 
sued a pamphlet on Court Cases Related to Administration of 
the Range Resource on Lands Administered by the Forest Serv- 
ice (1964). 


86. This is not to say, however, that the decisions with 
opinion in public land cases are not useful or informa- 
tive. For example, in the grazing field, see John Conover, 
Jr., A-30769, August 31, 1967, involving a dispute between 
two claimants for preference rights; Carl Alber, A-30369, 
May 25, 1967, failure to exhaust administrative appeal op- 
portunities before attempting to secure court relief; Redd 
Ranches, A-30560, July 27, 1966, denial of a permit notwith- 
standing prior use of the land by applicant; Kennon Stapp, 
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A-30550, June 2, 1966, time for appeal of reduction in graz- 
ing rights. phased over period of years; and William R. C. 
Croley, A-30673, May 11, 1967, preferential homestead rights 
interpreted as not requiring, on application for homestead 
entry, cancellation of an existing grazing lease. The opin- 
ions are well written, the issues interesting, and the prece- 
dents useful -- in the narrow and special circumstances to 
which they relate. But, assuming the facts to be as stated, 
the results in each should have surprised none of the losers. 


~ 87. 18 CFR 3.102(e). A current subject-index of major .Com- 

mission actions since mid-1967 is maintained at its Of- 
fice of Public Information, where it is available for public 
inspection and copying. 


88. The objection would be, as it was to the original pro- 
posal of the Federal Register, that it might constitute 
an "official newspaper'' in competition with news media. How- 
ever, the answer to that argument, and the virtue of such a 
gazette, would lie in its limitation to dry references to 
and the bare bones of information of interest only to special- 
ists in the field of public land law and others specially 
interested. 
& . E.g. the weekly Official Gazette of the Patent Office. 
See L. Schmeckebier, Government Public::tions and Their 
Le, 430 (rev. ed. 1961), which is the star ard work on the 
ge 1eral subject but, save for that periodic. 1, omits those 
'\4ich are primarily concerned with regulations and decisions." 
The Congressional Record is something similar in its mate- 
rials other than the debates. The Commerce Department issues 
periodical industry reports. For others see the partial 
listing of government publications comprising Appendix B to 
the United States Government Organization Manual. 
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Chapter XIII 


POSSIBLE IMPROVEMENTS. 


216. Background and approach. After a description 
of the withdrawal-classification system in chapter II, this 
study describes the legal systems for the disposition of 
public lands, interests therein, or uses thereof in connec- 
tion with homwestead* and sales or grants of land as such as 
well as dispositions of minerals, timber, ferage, recreation 
sites, power sites, and rights of way in chapters III through 
IX. Then, upon that basis, case-by-case procedures and re- 
views are analyzed in chapter X; the nature, extent, effect, 
and methods of miking regulations are described in chapter 
XI; and the ava’ lability of public information as to such 
procedures and regulations is discussed in chapter XII. This 
concluding chapter XIII combines a critique of those processes 
and methods of the public land agencies, particularly as de- 
scribed in chapters X through XII, plus considerations for or 
against such alterations therein as are suggested by these 
materials or by persons and officials concerned. 


217. The agencies involved. The Forest Service in 
the Department of Agriculture and the Bureau of Land Manage- 
ment in the Department of the Interior are the principal pub- 
lic land agencies. The professionalized administration of 
the former, concerned mainly with conservation of the forests, 


is characterized by considerable informality. The administra- 


tive system of the latter, which involves both co servation 
and disposifion, at least in appearance is somewh: = more 
formalized. The Federal Power Commission deals ith large 
interests on a technically informal but well-org:..ized and 
publicized basis:2 So far as public lands are concerned the 
operations of the Deiense Depaitment are rudimentary. The 
same may be said respecting the Atomic Energy Commission's 
slight connection with the subject. 


218. The place of procedure. "In the development of 
our liberty, insistence upon procedural regularity has been 
a large factor."8 But in considering improvements it is im- 
portant to keep in mind that elaboration of procedure is no 
panacea for the ills -- the uncertainties, delays, and frus- 
trations -- of any legal system. Due procedure may promote 
"fairness" and gratify some people sometimes. But the latter 
will be the fortunate few who have the means, the patience, 
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and the fortitude to undertake extended contest with their 
government. Moreover, such people often have extra-legal 
means of avoiding such confrontations. The small operator 
or the beginner, on the other hand, will have small stomach 
for any such unequal contest.10 og Course on occasion there 
will be simple and uncontested cases which require no ex- 


erally assumed to be essential components of a civilized 
legal system. 


218A. The problem of time. But procedure of any kind, 
and particularly fair and deliberative Procedure, takes time. 


applications, some of which are necessarily intricate and re- 
quire much information. Opponents must have Opportunity not 
only to protest but to justify their objections. Third- 

party claimants should have notice and similar Opportunities 
to establish their positions. Meanwhile government repre- 
sentatives require similar Opportunities. Deciding officials, 
too, must have time for considered judgment. In this setting 
Swift justice, if it could be made available, would not neces- 
Sarily be sure justice, Moreover, public land administration 
not only involves public business but it is public business 
affected with State, local, and national interest, which multi- 
plies the factors to be considered, intensifies pressures, 
multiplies conflicts, and requires careful consideration. 

What those things require, first of all, is time -- then in- 
telligence, enough heads to handle the business, and finally 
efficiency in doing the job. In the disposition of public 
land privileges or uses Speedy denials would prove nothing 


for more care and deliberation rather than less. BLM figures 
are available in various forms. Forest Service Statistics 
are more difficult to procure because of the predominant ly 
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informal method of Operation in that agency, 14 One test of 
fme utility of such data is the complete failure of commenta- 
COrs to draw conclusions from them. Consideration of the 
Operations of these agencies discloses Special factors which 
Nake bare Statistics aces a beginning in any rational con- 
sideration of the subject 15 Moreover, elapsed case time 
usually referred to disdainfully as "the law's delays," is 
emudemic in any deve loped System and not necessarily the fault 
of either judges or administrators, 


operation which should meet the test of fairness rather than 
any one item. Nevertheless, to make the matter understand- 


diagram it, so that the reader can rasp the salient features 
and their interrelations at a glance, 


4 setting for complaint if not maladministration, In the 
first place, the nonfederal parties -- States, localities, 
Or private persons ~~ are in the position of supplicants for 
The burden is thus placed on them to make 
whatever Showings -- by whatever degree of Proof -- Congress 
or particularly the land agencies re uire in order to receive 
what amounts to 4 grant or iicengael? Moreover, even in the 
admimistrative confirmation of Statutory rights to patents, 
as im the case of homesteads and mineral locations, the public 
land agencies may in effect "interpret" -- if not alter -. the 
Statutory provisions by their requirements of Proof as to what 
is, for example, "agricultural land" or "valuable mineral ,"'18 
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It is of course beyond this study to sift through all deci- 
sions to determine either what degree of proof is required 
for different public land disposals or whether the agencies 
have been uniform in the application of their requirements 
in that respect. The point made here is that, because the 
burden is placed on those outside the government, the latter 
has large if not complete latitude to sit back and await 
satisfaction before acting affirmatively in favor of any ap- 
plicart.19 Secondly, because most public land disposals are 
essentially grants or licenses, they are assumed to be dis- 
cretionary save where and to the extent that statutes erect 
some form of private or state or local rights. Hence most 
public land dispositions are discretionary in individual 
cases simply because the statutes make them so or, to put it 
another way, do not erect rights which States, localities, 
or private persons may initiate and claim.21 Thirdly, there 
is an obvious policy dilemma in this field, not only a con- 
flict between public land conservation and disposition policy 
in the Executive Branch but also between one form of use or 
another short of complete disposition by patent.22 The choices 
So left to the administrative agencies confer upon them un- 
bounded discretion to open to entry or not, to sell or not, 
to license or not, and even to find land to satisfy prior 
grants or not -- save in the few instances in which the Con- 
gress has decided the matter itself by enacting appropriately 
mandatory statutes. 23 Lastly, even if lands are opened to 
such dispositions or uses, in all but very few situations 
the administrative agencies may attach terms and conditions 
which not only limit the grantee but subject his lease, 
license, or contract to continuing administrative supervi- 
sion. 


220A. The judge-prosecutor syndrome. In most public 
land disposition cases the government does not overtly assume 
the role of prosecutor -- with the notable exception of the 
BLM contest proceedings discussed below in section 3 of this 
chapter. It is thus difficult here to justify the usual com- 
plaint directed at administrative agencies to the effect that 
they are both prosecutor and judge in their own causes.2> In 
the first place, these are not the government's "own" cases; 
they are, instead, the applicant's cases which government 
officials are required to determine. To be sure the latter 
mast act on the cases and in doing so they must apply some 
policy and gauge the case facts, because that is the essence 
of their duty. They must "try" the case so to speak, albeit 
informally, and make or recommend a decision. But if all who 
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1° so are to be disqualified as "prosecutors," there would 
-€ no one left to perform those functions. It is also some- 
zsimes said that the vice in the process is that they may be 
influenced" by their superiors, whom they are too timid to 
>ppose.26 oF course that is true. It is the premise that 
+ wrong. The superiors are in a position in any event to 
command a decision, to make the decision themselves, or to 
Teverse it on intradepartmental appeal -- so that, in a chain- 
ci-command organization as all agencies have, there is and 
san be no escape from superior officials' having their way 
= the end. The difficulty with these complaints, in short, 
is that they ignore the facts of administrative life, i.e. 
that someone must make or recommend a decision and that, in 
the end, superior officials also have a duty to revise it if 
~= their judgment such a revision is required, However, 
there might be some point in complaint if field officials 


221. Emphasis on legal minima. Discretion so com- 
pounded has, it seems plain, led to excessively legalistic 
acministration in the form of emphasis upon complete freedom 
of choice in the public land agencies. What has happened, 
it is fairly obvious, is that the agency lawyers have advised 
tat administrative procedures may be limited to those ele- 
ments subject to court controls. Court controls are limited 
to plain violations of explicit statutory rights.27 Such 
rights are rare in the public land field.28 ‘he Significant 
administrative procedures are limited to those few situa- 
tions.29 The result is that the land agencies display a 


Administrative procedure so oriented is a mere supplement to, 
ot surrogate for, narrowly confined court processes, It magni- 
fies power and minimizes case-to-case justice. A broader 
point of view would envision administrative procedure as more 
comprehensive, as aimed to afford the rudiments of fair play 
for £very operation, not at the hoarding and hiding of so- 
called discretionary operations. Indeed, it is not too much 
to say that discretion increases the need for fair and ade- 
guaié administrative procedures (a) because that is the only 
recourse the public has in discretionary matters and (b) in 
nomciscretionary administrative operations there is less need 
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for such procedures because those cases may be subject to 
court controls. In short and realistically, in matters of 
Statutory right or preference, .there is less need for ad- 
ministrative procedure because that is precisely the area 

in which recourse to courts is available; and conversely, in 
matters of discretion there must either be fair administrative 
procedure or no reliable process whatever, 


1. "Classification" 
wedsSitication 


no more than token participation by those immediately inter- 
ested other than government officials.32 The idea is to have 
a separate and .preliminary case proceeding to determine 
whether the lands or interests therein are available as dis- 
tinguished from any other issues involved in any form of dis- 
posal to the particular applicant therefor. However, it 

is not applicable in all cases and as a matter of fact it is 
not always clear from the regulations. - Particularly unin- 
formative is the requisite separate "petition for classifica- . 
tion" which, on its face, does no more than inform the peti- 
tioner that, in case of an adverse local decision, the matter 
may be specially appealed to the Secretary but lies "entirely" 
within the Secretary's discretion. The classification proc- 
ess is thus on its face a prime example of emphasis upon of- 
ficial power coupled with grudging proffer of Opportunity to 
procure a decision from higher departmental authority. 


224. Criticism. In that "classification" process, 
from which the applicant is held at arm's length, his whole 
case may be decided in its only important aspect -- the avail- 
ability of the land for the grant or use he requests. It 


Furthermore, it by no means disposes of all "discretionary" 
issues .3 No reason appears for the adoption of this device 


latter is requested.37 An applicant may well suspect that 
€ven more than that is being decided in his case. Other 
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agencies, with somewhat similar Problems, do not find aif 
necessary to bifurcate their case procedures.38 ‘he diffi- 


position. Yet that would appear to be precisely what the 
1964 legislation attempted to have the Department do,39 
Moreover, the Splitting of an adjudication into two or more 


the exclusion of the applicant from meaningful participation 
in that phase of the case now artificially labeled "classi- 


elsewhere, If the classification Problem is found to be 
serious in a case, it may be dealt with first without being 
made an entirely separate Operation with entirely separate 
and special appeals. The end result may be the same to be 
sure but the system would be less puzzling and the decision 
process would be recognized for what it is -- a determina. ion 
on the merits in each case, 


2. Initial case procedures 


226. Discretionary features, Trial-type administra- 
tive "hearings" are not held initially 


and, so far as they are utilized, will be discussed in the 


cases is done by methods Short of formal trial procedures, 
i.e. is "informal" or without "hearing" as the administrative 
lawyers would Say. All the cases involve large elements of 
administrative discretion -- notwithstanding the promise, as 


of some BLM cases into the preliminary "classification" proc- 
ess and whether or not such @ process is actually invoked in 
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any particular case there. Even in cases involving statu- 
tory rights -- e.g. homesteads and mineral locations -- 

there are such fact issues as residence and cultivation or 
discovery of valuable mineral.43 Grazing, in grazing dis- 
tricts, includes consideration of the factual basis on which 
such things as eligibility or priority may be claimed. In 
other cases -- involving other grazing, timber sales, recrea- 
tion uses, power sites, or rights of way -- there may be, 

in addition to conservation or availability considerations, 
issues as to eligibility, bidding, suitability, necessity, 
and so on.45 As to all such issues public land agencies not 
only have large preliminary discretion in such matters as 
sales, leases, permits and recreation uses but also are the 
judges of fact, determine the sufficiency of the showing 
made by the applicant, and in cases of conflict are entitled 
to determine which factual presentation to believe or accept. 


227. Criticism. For the homestead, location mineral, 
and grazing district permit cases there is considerable pro- 
vision for procedure, because there statutory rights may be 
claimed and full hearing may be demanded as will be discussed 
in the next section of this chapter. In all other types of 
cases, however, nothing is said save for a Delphic sentence 
in the procedural regulations to the effect that objections 
raised by anyone to any action proposed to be taken in any 
proceeding before BLM "will be deemed to be a-protest and 
Such action thereon will be taken as is deemed to be appro- 
priate in the circumstances."47 There is even less, if that 
be possible, in the Forest Service regulations and those of 
other agencies save the Federal Power Commission.48 All these 
agencies, except the latter and AEC, operate through field of- 
fices but do not even include their delegations of authority 
thereto in their codified regulations.49 An applicant has 
no way of knowing what burden of proof will be demanded of 
nim. 50 Since no formal record is made and there are investi- 
gative reports by government personnel, he also has no way 51 
of knowing just what the basis for factual decisions may be. 
This has led to hope for relief by way of the "discovery" pro- 
visions of the recent so-called Freedom of Information Act -- 
which sidesteps the utility thereof by providing no more than 
tnat this avenue to knowledge of the record is to be made 
available only "to the extent" already "available by law to 
a party."52 Moreover, except in connection with power projects, 
there is absolutely no provision for the intervention of 
third parties in these non-hearing procedures save on abgeet” 
when it is too late for the original record and decision. 3 
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228. Possible improvements. It would of course add 
measurably to the improvement of the informal procedures if 
the public land statutes provided or regulations were promul- 
gated setting out, in addition to the presently required ap- 
plications, (a) the composition of the record upon which de- 
cision is to be confined, (b) a method of giving applicants 
notice of the contents thereof, (c) opportunity for them to 
respond thereto, and (d) rights to participate in oral pres- 
entations. The propriety of the first three of these will 
be dirficult to deny on principle. Private interests as 
well as government Operators may argue that they are unen- 
forceable and thus merely "hortatory" in nature, But if 
such rights are once incorporated in legislation, whether by 
Statute or regulations, at least in Some cases states, lo- 
calities, and private parties may be able to demand discovery 
or procure reconsiderations of decisions rendered in disre- 
gard of such procedures, In that connection it may also 
be noted that the failure to set out an express skeleton 
of such informal adjudication procedure, as was affirmatively 
and successfully done for rule making, is one of the serious 
omissions in the Administrative Procedure Act of 1946.56 qt 


vigorous. It will be legalistic, based on a Supreme Court 
case holding that oral argument is not a universal right .57 
It will also rest upon the disclosed or undisclosed habit of 
higher officials to obtain information in conference with 
their subordinates, who may have less than objective points 
of view, rather than through aides who merely review the 
formal record for them. A final objection will be that 
provisions such as these unduly "judicialize" the administra- 
tive process -- whatever that may mean -- and will cause ex- 
pense, delay, and so on.59 


229. Relation of advisor boards. Some witnesses at 
the PLLRC hearings complained that the Statutory advisory 
boards -- which function largely respecting forage privileges 


Stituencies make it either embarrassing or impossible for 

6 The great 
utility of such boards is to be found in the process of mak- 
ing regulations, which is discussed in section 7 of this 
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Bi Trial-type hearings 


230. Applicability. Hearings of the trial type are 
properly to be avoided in administrative proceedings wherever 
possible because they lead to expense, delay, and unnecessary 
formality.61 Public land administration seems not only to 


may be had in connection with homesteads, mineral locations, 
and forage permits in grazing districts.62 But in each of 
those areas there is a non-hearing procedure by which uncon- 
tested cases may be disposed of .63 Thus in the public land 
field there exists, and has long existed, a process which 
recent or pending legislative proposals seek to adopt for 
administrative agencies generally. Those proposals would 


appeals (on critical issues, to determine future course of 
the trial-type hearing) .64 The first two of these have been 
Standard in the public land field for a century or more, and 
the third is questionable for the reasons stated in section 
1 of this chapter. 


231. Criticisms. Nevertheless, there are demands for 
trial-type hearings in public land disposal cases.65 [rt may 


leases, timber disposals, forage privileges outside grazing 
districts, recreation permits, power site licensing, and the 
granting of rights of way.°/7 There the difficulty is that 
the issues are not so much those of fact, with which triers 
deal, as of policy or discretion.68 The facts in such cases 
are likely to be self-evident if not explicitly admitted. 
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policy, then of course the issue is not one of "hearing" but 
of "who decides" -- which will be discussed below.70 But once 
a disposal is made -- by sale, lease, license, or contract -- 
Specific fact issues May also arise respecting compliance 
with terms and conditions. In such cases the facts must be 
determined somewhere in case of serious dispute and, if not 
at the administrative level, then in the courts as is done 

in some of the mineral leasing cases, /2 Whether such cases 
Should also be subject to formal trial-type administrative 
hearings may be argued either way -- for such procedure if 
the cases are numerous and serious, against if they are rare 
and of little difficulty. 


232. Possible discretionary hearings. But that is 
not to say that there is nothing that can or Should be done 


in the matter of hearings. In the first place, a decision 


findings./3 [¢ the judgment is that such should be done, then 
it should be done by statute, rather than mere regulations, 

so that the administrative hearing process will be firmly 
based.74 But the difficulty is to demonstrate the need for 


not already available in one way or another. However, that 


more precise, informative, and understandable. The present 
jumbled and Cryptic provisions therein on that subject are 
inexcusable./8 No doubt the administrative objection will 
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be that constitutional hearing requirements, which this regu- 
lation seeks to anticipate, are themselves indefinite under 
present Supreme Court decisions, as indeed they are, and 
hence that it is not possible to draft a more precise regu- 
lation./9 But that is no justification for the completely 
unintelligible applicability clauses in the current regula- 
tion. The Forest Service "hearings" arise only in connec- 
tion with its appeal regulations, which are discussed in the 
next section of this chapter 


4. Departmental appeals 


234. Nature. There is no occasion for intra-agency 
appeals in the Federal Power Commission because it makes the 
original decision itse1f.80 ‘The pefense departments and AEC 
treat the matter of land dispositions, which are only inci- 
dental with them, as a local or managerial rather than regu- 
latory function, 61 For the Park Service, Reclamation Bureau, 
and Geological Survey in the Interior Department there are 
references to appeals to bureau heads and, in the Survey, to 
the Secretary; and for "classification" decisions there are 
special "protest" provisions.82 But otherwise, for both BLM 
and the Forest Service, there are elaborately stated appeal 
regulations. They differ markedly as to who may take advan- 
tage of such recourse. Any "party" to a BLM case may take 
an papeeal to the Director thereof, and thence to the Secre- 
tary. But in the Forest Service there are specifically 
permitted "appeals" only from decisions after and under a 
license or contract previously granted, thus excluding the 
most important type of case, i.e. that in which permission 
for some use or other of or on forest land is altogether 
denied,84 In both agencies, however, there may be other or 
"unwritten" avenues of appeal.85 In both, the steps’ from 
original to final decision may involve one to three, four, 
or five levels of administration.86 In both, moreover, 
there is a mingling of original and appellate decision mak-= 
ing in that (a) higher officials may participate in decisions 
of their subordinates, particularly in the important ones,8/ 
and (b) even on "appeal" the case may be treated as open to 
the making of a completely fresh decision,8 


235. Criticism. In that setting there is consider- 
able room for difference of opinion as to the nature of these 
so-called "appeals," Little was said in the PLIRC hearings 
about them except with respect to their cumbersome nature, 
consequent delays, and the anomaly cf appealing to officials 
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who may have already had some hand in the shaping of the 
original decision. interior Department officials have 
fiercely defended their many~storied structure inherent 
in the Supervisory position of the Secretary of the In- 
Eenitor. The core difficulty so far as interested out- 
siders are concerned, it should be apparent, lies in the 
indeterminate nature of the process. There are obvious 
and sometimes admitted inconsistencies in the redoing of 
a case "upstairs" without full participation by all the 
parties, private and nonfederal as well as federal offi- 
cials.90 There is need for clarification of the position 
of duly interested third parties.91 Because this so- 
called "appeal" process ig inextricably intertwined with 
the original decision making as set forth in the previous 
paragraph, it is of fundamental importance that all parties 
also have notice of the record and argumentation with op- 


point of equality in oral presentations. 93 Further serious 
objection may be made to the taking of an "appeal" in ef- 
fect to an official (e.g. the Solicitor) who has charge of 
the legal personnel who have advised in the initial deci- 
sion -- which has the appearance of committing final deci- 
Sion to an official who participated, at least ex officio, 
in the government's case below. Participation of the same 


the so-called appeal into what amounts to a mere rehearing 
or (b) merely complicates and delays a final decision. 


this area of the law.94 For one thing, the Branch of Land 
Appeals could be attached to the Secretary's Office rather 
than that of the Solicitor. Secondly, elimination of the 
great number of appeal stages in BLM cases would reduce de- 
lays. The objection would be that routine administrative 
reconsiderations must creep up the departmental chain of 
command in order to preserve it. But the practice is al- 
ready otherwise in some of the units of the Interior Depart- 
ment. Thirdly, a "certiorari" System of discretionary ap- 
peals, at least at the top level, would have somewhat the 
Same effect by reducing the number of cases taken on for 
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reconsideration and opinion, It should also suffice to 
preserve the Secretary's supervisory role and assure, so far ) 
as appeals can do so, the uniform app lication of departmental 
policy. 96 Fourth, the appeal regulations -= particularly 

those of the Forest Service -- themselves are far too comp lex 
for even professionals and thus completely beyond the under- 
standing of those who do not have the benefit of such services, 
which would require no more than redrafting by someone not 
only thoroughly conversant with the subject but also skilled 

in communicating for the average reader, While some of 

these may appear to be no more than items of good housekeep- 
ing, they are far more than that, at least when taken to- 
gether Otherwise pressure will mount for a lh drastic 

and questionable remedy in the form of "appeal" boards as 

next discussed. 


De Independent boards? 


237. Forms. Just as the notion of an intradepartmental 
"appeal" is not really an appeal but more nearly a full recon- 
sideration of a case, so the often heard suggestion of a board 
of some kim for public land cases really amounts to a demand 
for either «a shift of authority or change of basic method , 98 
Those objectives take several forms under different labels. ) 
Suggestions made to the PLLRC at its hearings or by members | 
of its advisery groups include proposals for an independent 
agency with authority over all public lands or for the out- 
right transfer of some functions to local boards, both of 
which entail aatters of government organization beyond the 
scope of this study. Another Suggestion is for what might 
be called av "internal" review board such as is sometimes 
found in independent agencies to serve as a buffer between 
it and its initial adjudicatory personnel to provide an intra- 
agency appeal from which further appeals to the top authority 
may be had omly on consent of the latter. The purpose of 
such arrangements is the relief of agency heads without ne o6 
priving them ef authority to review any case if they wish, 

Another suggestion, frequently made, is for compulsory hear- 

ing examiner proceedings and decisions appealable directly 

from the examiners to the courts,100 The latter would mean 

several things -- final administrative authority in examiner, 

a trial-type Searing, and court review. The advisability of 

extending rignts to such hearings has been discussed in the 

previous section of this chapter, and judicial review will be 

treated in ine next section. The shift of authority from the 

Secretary or is delegate to an independent examiner raises ) 
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the fundamental question, applicable to boards as’ well as 
examiners, as to the location of final administrative au- 
thority in public land cases particularly in matters of 
policy and discretion. Who is it to be in a Specific case, 
the Secretary, one of the examiners specially certified for 
his post by the Civil Service Commission, or a new board?101 
The latter two of these would be quite a change, 


need of such a device , 103 Boards are primarily instrumen- 
talities for the finding of facts or the uniform application 
of administrative policy. Upon what record would such a 
board decide public land cases? If it is the record made 


they are departmental personnel, the change will be one of 

form rather than substance; if they are outsiders or inde- 

pendent, they will Supersede the authorities presently con- 
stituted by Congress, Will board decisions be final, or 


is not necessary that there be such boards, 10 However, if 
Such boards are created with power to make decisions not sub- 
ject to further administrative review, it would provide an 
incentive to the administrators to issue substantive regula- 


tions in order to guide the adjudicative function of the 

poards.197 gut the counter argument will be that such a ) 
board would divide administrative responsibility, confuse 

policy, and complicate the procedural problem of state, 

local, and private interests which are made Subject to its 
jurisdiction. In any event, so drastic a change should 

not be decided until the role of courts is considered -- as 

set forth in the next section of this chapter. 


6, Court controls 


239. Generally. In a few situations in connection 
with minerals courts are given original jurisdiction, so 
that in those cases there is no administrative adjudication 
at all, which illustrates the importance given court process 
by important interests.109 The much more limited function 
of courts to "review" administrative determinations, however, 
is oe ped by the public land laws in even fewer situa- 
tions. 110 Otherwise, any resort to courts in public land 
cases is limited to those narrow situations in which courts 
take jurisdiction under the general laws setting up the 
judicial system. They are confined in essence to cases 
in which the nonfederal party litigant can demonstrate some 
statutory pight more or less expressly stated in the public ) 
land laws. 1/1 The claimant in court must have made his ‘ 
case and have "exhausted" all the administrative avenues of | 
relief including departmental appeals.113 But even then the 
doctrine of sovereign immunity -- which forbids suits against 
the United States by name or to reach its property -- re- 
quires that such litigation be directed against officials, 
who for this purpose are given an artificially separate per- 
sonality, and not seek any final disposition of public land 
rights still in the possession of the United States.114 pyen 
then he faces various predicaments, technical obstructions 
and some impossibilities when third parties are invoived ,115 | 
And technically any judgment the court may render for him 
does not bind the United States,116 Moreover, in such court 
proceedings third parties -- including, surprisingly, the 
government officials themselves -- may be without notice or 
opportunity to participate. 


240. Criticisms. Because of that situation witnesses 
at the PLIRC hearings recommended that courts take over at 
least more of the original adjudications, that there be a 
special court for land appeals, that statutes expressly pro- 
vide for court reviews via the Administrative Procedure Act 
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or otherwise in all cases so as to eliminate the bar of 
sovereign immunity, and that special forms of court proceed- 
ing be created to avoid third-party complications. The first 
of these would be impossible under present theories of the 
limits of federal court jurisdiction -- in cases involving 
determinations to sell, lease, license, contract, or grant 
lands or interests therein -- because they are not deemed 
"cases or controversies" but rather purely executive func- 
tions. The others are essentially pleas for express statu- 
tory recognition of court review in one form or another in 
order to eliminate the doctrinal and technical roadblocks. 
The situation is obviously defective, if not indeed tidicu- 
lous, in several respects. There is gamesmanship involved 
in getting the federal officials to take the initiative in 
bringing court suits so as to eliminate the sovereign im- 
munity problem.118 The Statutory limitation upon local 
suits against Washington-based officials to proceedings in 
which all defendants are federal officials is arbitrary.119 
The absence of statutory time limits, even for the protec- 
tion of federal interests, is poor policy.120 Related suits 
against patentees, allowable to avoid the sovereign immunity 
bar, are irrational.121 fhe freeze-out of third parties in 
interest -- whether they be state, local, or private claimants 
or the United States itself -- is manifestly unjust if not 
foolhardy. ! 


241. Pros and cons. There seems to be somewhat 
general agreement that there should be statutory provision 
for suits to try title, now clouded YY a Supreme Court deci- 
sion, but that is a general problem.123 for the subjects 
covered in this study, a simple statutory affirmation of the 
right to court review would seem to be a dire necessity and 
should yous no threat to legitimate public land administra- 
tion, 12 It would not satisfy those who envision courts 
as controlling administrative discretion, detail, or granted 
powers -- because court review is severely limited at best.1 
But it could operate to firm up administrative procedures, 
instill confidence in those who have or seek rights to develop 
public land resources, and afford at least a theoretical pro- 
tection for the small operator who traditionally has diffi- 
culties in dealing with officialdom.126 Without something 
of that kind, both statutes and regulations are nothing more 
than advisory -- save as Congress may itself find time to 
oversee their observance case by case. But there would be 
dangers in assuming that a stroke of the pen could make the 
Administrative Procedure Act review provisions applicable and 
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serve the purpose as has often been Suggested and sometimes 
tried in other fields.127 Even if the difficult task of 
drafting sound and Suitably limited legislation of that na- 
ture is surmounted, the stock administrative argument against 
it will be that it would be disruptive, costly, and time con- 
suming in operation. It is worth repeating, moreover, that 
court review will be strictly limited in any event. If any- 
thing more is desired it will require amplification of the 
public land statutes at least to the extent of stating there- 
in the criteria to be used in making or withholding public 
land uses and disposals,128 


7. Regulations 


242. Suggestions and criticisms. The need for clari- 
fication of procedures by appropriate regulations has been 
discussed above in sections 2, 3, and 4 of this chapter. [In 
the making of other regulations suggestions of two sorts are 
often heard. To the demand for more "hearings" in rule making 
there are two answers. In the first place such hearings can- 
not be of the trial type sometimes available in adjudication 
as discussed above in section 3 of this chapter, Legislating 
simply does not involve fact finding in the same sense, 


make regulations than that they be made to face impediments 
to so doing. 1 On the other hand, of course there is no 


making, e.g. in connection with the making of important with- 
drawal orders or planning decisions ,131 Otherwise, something 
Short of public meetings should suffice -- written procedures, 
informal conferences, advisory board contacts, and so on --~ 

at the discretion of the agency concerned. The Administrative 
Procedure Act now in effect so provides ,1 Consequently, the 
exemption therefrom of any matter relating "to public prop- 
erty" is actually unnecessary. But it seems to be used, in 
public land law administrative circles, as an invitation to 
avoid any public notice of or procedure for the making of 
regulations. To prevent that misreading, if for no other 
reason, that exemption should be removed from the Act by 
appropriate amendment, or the deficiency should be supplied 

by a separate statute respecting rule making in public land 
matters. The latter might be done with assurance by a new 
statute simply paraphrasing section 4 (a), (b), and (c) of 

the original Administrative Procedure Act but omitting the 
introductory exemption of matters relating to public property. 
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243. Substantive re ulations. On the substantive 
side, to be Sure, there are constant complaints of the in- 


upon the making of regulations to fill out, supplement, make 
more definite and certain, Simplify, and coordinate the stat- 
utory provisions, 133 Certainly in the 400 Statutory provi- 
sions on the subject the fe land agencies have overly 
ample authority to do so. But the difficulty here is 

that no one has devised a way to make legislators, including 
administrative legislators, legislate so long as they can 
exist or operate without doing so. In the 1930's Congress 

in the Walter-Logan bills toyed with the idea of requiring 
all agencies to make rules within time limits under all Stat- 
utes (coupled with a hear ings - for-everything-and-everybody 
Philosophy) which the President vetoed,135 Even when an 
agency deems itself compelled by Congressional mandate to 
make regulations, the latter may be so general as to add 
little but fodder for the printer and uninformative reading 
matter for the public -- as illustrated by some of the regu- 


lation of 1964.136 On the other hand, to the extent that 
Congress has legislated Specifically, as in the case of home- 
Steads and minerals, there is less room for administrative 
implementation, 137 In other areas the agencies should not 

be criticized for failure to venture explications of policy 


matter, is await urgencies and then handle them as the 
exigencies of the moment permit. They might, as a matter 
of self-preservation, be moved to Operate differently (a) 

if there were likelihood that Significant implementation 
would be undertaken by other instrumentalities of government 


243A. Compulsor lementation. There is a per- 
sistent idea, possibly Stemming from the era of the Walter- 
Logan bills mentioned above, that substantive implementation 
by regulations may be compelled by a statute making administra- 
tive adjudication Strictly dependent thereon. But there are 
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a number of difficulties with that thought both generally 

and in connection with the present subject. In the first 
place, public land disposals require affirmative administra- 
tive action and hence, if the agencies do not make the neces- 
sary regulations therefor, there would simply be no disposals 
even under that form of a statute. If the statute were to 

be drawn to require disposals even in the absence of such 
regulations or for lack of suitable restrictions in them, 

it would open the door to wholesale dispositions merely 
because of such administrative neglect, 40 To be sure that 
possibility would no doubt spur the agencies to make regula- 
tions. But the latter could be so general as to retain vir- 
tually unlimited discretion in the agencies. If the command 
of such a statute were that they must be specific, the diffi- 
culty will be the age-old one that it is simply beyond the 
mind of man to foresee and provide for all the contingencies 
and circumstances that may arise. A possible answer to 
the latter would be that the goal of such a statute is deemed 
worth it even if some unanticipated dispositions were com- 
pelled under such legislation. By the time the argument 
reaches that stage, Congress might conclude that it, rather 
than the agencies, should state the criteria in its statutes 
-- even though that is largely the philosophy that has hereto- 
fore obtained, with the results now under study. 142 


244. Present agency approach. On the other hand, it 
is quite apparent that the public land agencies now do not 
to any Significant extent attempt to utilize the rule-making 
process for the So hts Pgs of policy but only for routine ad- 
ministrative purposes. 43 as it is now, the regulations also 
disclose on their face some obvious inattention in the Interior 
Department respecting some of its public land functions. +44 The 
Forest Service regulations e78 so carelessly maintained as to in- 
dicate downright disregard. This casual approach to the public 
land regulations is further reflected in their treatment 
by courts as subject to interpretative limitations at the 
hands of the issuing agencies, 146 The latter may also treat 
their regulations as secondary to official notices issued 
in particular cases. The attitude thus manifested is of 
course diametrically in opposition to widely held assumptions 
and just expectations. 


244A. Interpretative re lations. In that setting 
it may seem anticipatory to speak of what the public land 
agencies might do in the way of what are called "interpreta- 
tive” regulations mentioned in 4 178 of chapter XI. Those 
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are regulations designed to disclose to the public the adminis- 
trative understanding of Statutory terms. In this field an 
example would be a possible regulation explicating the adminis- 
trative understanding, requirements, and applications of the 
phrase ''valuable mineral" as used in the Mining Location Law 

-- which would bring the matter out into the open, so to 

speak, rather than leaving it to be gleaned from departmental 
decisions.149 In the administration of the revenue laws such 
regulations are typical and important. Furthermore, since 
administrative interpretations may and do change, the public 
land agencies should have authority to change such regulations 
without retroactive effect, i.e. without prejudice to persons 
who have relied upon them, so that the agencies may update 
their regulations without fear of injustice to those who have 
abided them. The Treasury has such authority.150 pevices 
such as these could clear the way for modernized rule making 
in the public land agencies. 


245. Organization for rule making. There is thus no 
Separate or specialized organization for the making of public 


jland regulations in any of the public land agencies. The main ones 
hhave only routines designed to (a) secure views and agreement of re- 


lated operating personnel, (b) assure conformity with legal 
requirements, and (c) preserve the hegemony of agency heads.151 
That situation should be contrasted, for example, with the 
making and purposes of regulations by the Internal Revenue 
Service in the Treasury Department. It operates by way of 

an extensive field staff, as do the major public land agen- 
cies, under statutes which are often detailed but in which 
crucial concepts are general and much discretion is involved. 
But in the Treasury, for the making of regulations, there are 
separate divisions vitally concerned with stating policy as 
distinguished from those tending only administrative concerns 
and legal factors. Emphasis is given to the updating of 
the tax regulations. Further unlike the public land dis- 
positions, tax decisions are made with considerable finality 
at the local level rather than at the top or midway of the 
organizational ladder; and consequently the regulations Ae 
be adequate to guide the field staff as well as the public. +54 
Of course many distinctions, mostly without a Significant dif- 
ference, may be drawn between tax collection and land dis- 
posal.155 But the comparison is significant as illustrating 
what might be done -- hopefully by Statutory command in no 
uncertain terms -- if more than lip service is to be given 

to the idea that the public land laws should be implemented 

in a substantial way by regulations. It would require a 
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deliberately instituted, Specially staffed, constantly re- 
plenished, and costly organization. 56 And therein may lie 
the telling arguments in opposition in the ggencies, before 

Such a pro- 
posal would test the imagination of the agencies, the parsi- 
mony of the Budget Bureau, and the degree of concern in the 
Congress. 


8. Public Information 
—————o_inrermation 


246. Delegations of authority. The need for at 
least a restatement of the public land laws is obvious and 
needs no emphasis here. Supplementation of those Stat- 


utes by regulations has been the subject of the prior section 
of this chapter save in one respect. There is an all but com- 
plete failure of the public land agencies to codify, for pub- 
lic information, their detegations of authority to subordi- 
nate and field officials.15 Departmental arrangements fluctu- 
ate, for one reason or another, almost as Steadily as the 


explaining for the public the course, method, and personnel 
involved in the making of initial adjudications, 16 The 
objection will be that, when such information is necessary, 
it may be obtained in the "notices" section of the daily is- 
sues of the Federal Register or in the Government Manual. 
The latter are not reliable, difficult to use, and all but 
unknown to many people, 162 


247. Unpublished directives. There is a variety of 
official materials which constitute regulations in all but 
form or label. These include local formulations, aatees 
agency agreements, and general Statements of policy. 63 
course on principle all such materials should be published 
and codified as regulations. More extensive, if not more 
important, are the staff manuals and instructions of public 
land agencies, 164 While it is Occasionally said that these, 
too, should be published, probably what is meant is that they 


-310- 


® 
4 


Should be ‘converted into formal regulations, 165 But that 
need be done only to the extent that those Sources contain 
(a) what are in effect substantive regulations or (b) basic 
procedures not already in the codified regulations. To re- 
quire more would inflate the Code of Federal Regulations 
with a good deal of trifling routine, 166 It might also 
stifle the efforts of administrators to formulate guidelines 
informally and experimentally before undertaking the more 
formidable and exacting task of consolidating them into the 
codified rules of the agency. A vigorous regulations policy 
with stress on the development of departmental land disposal 
objectives, as Suggested in the Previous section of this 
chapter, would go far to remedy any danger in the Staff 
manual system and might, indeed, make it more productive. 


248. Other informational aids. Such agency opinions 
as are useful precedents appear to be as available as the 


land adjudications, 168 Through the declaratory ruling device 
an interested person might, for example, at least tentatively 
discover whether lands were available for some contemplated 
use -- which might, indeed, serve as one method of meeting 
the classification problem discussed in the first section of 
this chapter, 169 But that is a subject which may not be 
within the scope of this Study and, in any event, could be 
explored with more assurance after such reshaping of the 
public land laws as may come about as a result of the work 

of the Public Land Law Review Commission. 


9. Alternatives 


249. Generally. In closing this chapter it is worth 
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requirements may be tempered or expanded depending upon the \ 
nature and availability of court controls. And the statu- 
tory public land law may need amplification if no way can 

be devised to compel agencies to implement the Statutes by 
meaningful regulations. Nevertheless, some general tighten- 
ing up of each step in the process may be required to assure 
that the end result will afford interested persons a reason- 
able opportunity to have or procure the benefits of the pub- 
lic land policy. To zhat end it is not so much a matter of 
alternatives as of Spotting the essentials and making work-~ 
able provisions for them. To be sure some choices may be 
required. The possibilities and the choices are listed in 


Appendix 4, 


THE END 
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Notes to Chapter XIII 


1. The Public Land Law Review Commission (hereinafter 

PLLRC) conducted hearings in Washington and at other 
points for the submission of views. In addition, Con- 
8ressional committee members, the Commission, its Advisory 
Council, and governors ' representatives have recorded sug- 
gestions. These are briefly summarized at appropriate points 
in the discussion which follows, Other suggestions arc 
derived from the literature of Public land law and administra- 
tive law as well as from legislative Proposals and hearings, 
The Participants in this Study, of course, have made still 
further Suggestions as a result of their researches for the 
Study. See Appendix 4. 


2. Other bureaus in the Interior Department deal with pub- 
lic lands in limited ways. See 97 120-121. For ali 
agencies involved see ») Pace 


3. See section 1 of chapter V as well as 94% 120-121. 
4. See particularly q 137, 

5. See ¥ 120 at note 3, 

6. See | 120 at note 4 and Appendix 1. 

7. See 4 120 at note 2 and Appendix 2. 


8. Burdeau v. McDowell, 256 U.S. 465, 477 (1921), per 
Brandeis, dont dissenting. 


to the extent of adoption of court Procedures. The other 
is that they should be simple, "right!! designed to "Bet 

the job done," avoiding anything of a litigious nature, not 
"too extensive," prolonged or costly. There were also 
demands for procedural Opportunity to correct "technical 
defects," e.g. before cancellation of leases for some 
error or other. There was complaint of "overlap of agencies," 
Presumably because of consequent complication and delay, 

On the other hand a number of witnesses and commentators 
characterized existing procedures as burdensome, expensive, 
and unduly prolonged -- Sometimes to the point of inaction. 


HOR, "See CO. Ax Reich, The New Property, 73 Yale L. Ji/33" 
765 (1964), hereinafter cited as Reich. For the pro- 
verbial "little man" the "ombudsman" idea has been agitated, 
See Ombudsmen for American Government? (S. V. Anderson ed, 
1968), cited below as Anderson; and see also W. Gellhorn, 
Ombudsmen and Others (1966). Hearings were held on two 
ombudsman bills in the 90th Congress, but nothing more. 
Hearing on S. 1195, Subcomm. on Adm. Practice and Proc., 


budsman Proposal, Hearings on S, 3123, Subcomm. on Adm. 
Practice and Proc., Senate Comm. on the Judiciary (1968). 
Members of Congress may, of course, perform that function 
for their constituents. GET. <C. Davis, The Information 
Act; A Preliminary Analysis, 34 U. Chi. L. Rev. 761, 794 
(1967), hereinafter cited as Davis, and Anderson, supra, 

at 150. During the hearings on the act to establish the 
Public Land Law Review Commission a Suggestion was made 

for the establishment of a permanent "watchdog" committee, 
answerable only to the House committee, to which any citizen 
feeling he had been "mishandled" by a public land agency © 
could appeal. Hearings on H.R. 8070 etc. before Subcomn. 

on Public Lands of House Comm. on Interior and Insular 
Affairs, 88th Cong., Ist Sess., ser, its pt. 2.sat to 
(1963), hereinafter cited as Hearings on H.R. 8070. See 
also Anderson, Supra, at 32. Such devices bypass the prob- 
lem here under Study and hence are beyond its Scope, but 
they are related in that some of the things discussed below 
in the text are regarded as alternatives, €.g. administrative 
appeal courts. Cf. Anderson, supra, at 31. 


11. "Time is too swift for those who fear, too slow for those 
who wait; but for those who litigate, time is eternity," 

Adaptation by A. vy. Bryan, For a Swifter Criminal Appeal -- 

To Protect the Public as well as the Accused, 25 Wash. & Lee 

L. Rev. 175, 180 (1968). 


12. Such efforts in the administrative field generally in- 
clude: Subcomm. on Administrative Practice and Pro- 
cedure, Senate Comm. on the Judiciary, 89th Cong., 2d Sess., 


Proceedings Conducted by Federal Agencies FY 1963 (Comm. 
Print 1964); Public Land Review, Hearings before Subcommn. 
on Public Lands of Senate Comm. on Interior and Insular 
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Affairs, ons. 758, 88th Cong., lst Sess., pt. 1, at 83-84, 
106-114 (1963) , hereinafter cited as Hearings on S. 758; 
Legal Services and Procedure, Task Force Report, Commission 
(Hoover) on Organization of the Executive Branch, pt. View 
Apps TTt=7-4 (1955}« hereinafter cited as Hoover Commission; 
and Administrative Procedure in Government Agencies, Final 
Report of the Attorney General's Committee on Administrative 
Procedure, s. Doc. No. 8, 77th Cong., Ist Sess., App. G, 327- 
74 (1941), hereinafter cited as Administrative Procedure in 
Covernment Agencies. 


13. In the Public land field there are of course great num- 


1967, Table 65, p. 116. Departmental records show that in 

1965 there were 245 land cases, 1094 mineral cases, and 58 

grazing cases or a total of 1397 cases appealed to the BLM 

Director;-105 land cases, 123 mineral cases, and 29 grazing 
cases or a total of 257 cases appealed to the Secretary; 


S. 758, op. cit., at 83, 114. There are more detailec * reak- 
downs, e.g. Subcomm. on Administrative Practice and Procedure, 
Senate Comm. on the Judiciary, 89th Cong., 2d Sess., Evaluation 
Charts on Delay in Administrative Proceedings, at 18-19 (Comm. 
Print 1966). 


14. Because of the less formal Operations of the Forest Ser- 
said, however, that in 1965 there were 16,000 paid grazing 
permits and an equal number of free use ones; 25,000 recrea- 


tion special use permits; 40,000 land use special permits; 
17,000 mimeral permits and leases; and 26,000 timber sales. 
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Foresters, 33 appeals to the Chief, and 20 to the Secretary; 
and over half were modified, reversed, or remanded and set- 
tled by negotiation. 


15. All such figures must of course be read with a number 
of considerations in mind, The private parties often 
seek delays. Negotiations and settlement offers must be 
considered and for some matters take considerable time, e.g. 
in reevaluating the available range in grazing matters, About 
50% of mineral entrymen lose interest in theic purported 
discoveries and hence do not press their entries. In formal 
hearing cases the scheduling of examiners must be spread 
through the year to make efficient use of such manpower. 
Moreover, some matters are seasonal, e.g. grazing appli- 
cations regularly filed in fall or winter, which result 
in a spring workload and procedures in contested cases 
during the year. See Subcomm. on Administrative Practice 
and Procedure, Senate Comm. on the Judiciary, 89th Cong., 
2d Sess., Questionnaire Survey on Delay in Administrative 
Proceedings, at 197-198 (Comm. Print 1966). 


16. See. ¥¥ 123-125. 


17. In-this respect the burden is comparable to that upon 

a private litigant seeking some "extraordinary" remedy 
from a court of equity, except that the latter will operate 
within a framework of precedents which are not as mercurial 
as those of the administrative variety. See ¥ 215. 


18. For example, the fact issue as to what constitutes 
a discovery of ''valuable" mineral. See note lla to q 45. 


19. Remedy for the failure of an administrative agency to 
act at all is one of the blind spots in administrative 

law, since reviewing courts -- who make such law in their 

opinions -- claim no right to compel agency action unless 

it be "ministerial," i.e. there be no discretion whatever 

in the agency. In licensing -- which characterizes the 

public land field throughout in effect and largely in label 

-- discretion is held to be unlimited or nearly so. Cf. 

L. Jaffe, Judicial Review of Administrative Action, 183 

et seq. (1965). Moreover, where any form of reliable 

fact record is lacking, it is practically impossible for 

a court to say that an agency has wrongfully denied some 

privilege or license. And even if, on a firm record, 

some error of that sort is disclosed, the courts still 
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assume to do no more than remand the case for further ad- 
ministrative action with no other directions than not to 
make the same error again since, in doing so, a court has 
"exhausted the only power which Congress gave it." FCC 
v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940). 
See also 4§ 123 and 165. 


20. Jaffe, supra, note 19; and see 4 164, 


21. See § 165. Thus Sales, leases, licenses, and con- 
tracting are discretionary in their inception. See 
GF 128-130. 


22. See for example Namekagon Hydro Company v. FPG, *216 
F.2d 509 (7th Cir. 1954), holding that the Commission's 
finding that recreation features of a river were of greater 
public benefit than its use for waterpower development was 
not an arbitrary exercise of the Commission's judgment in 
denying a license therefor. These conflicts are prevalent 
in all public land disposal fields except to some degree 
in connection with location minerals, which may explain 
why lines are drawn so sharply in that area. For a state- 
ment or confirmation of the prevalent retention, rather 
than disposition, policy see the letter of President 
Kennedy in The Public Land Law Review Commission: Back- 
ground and Need, Comm. Print No. 39, House Comm. on In- 
terior and Insular Affairs, 88th Cong., 2d Sess., 120-122 
(1964). But see the references to { 190A in chapter XI, 
See also the multiple use and sustained yield concept, 
now at least temporarily statutory, at ¥ 12. For the 
magnification of administrative power generally through 
a delegation of authority to achieve multiple objectives 
see Reich, op. cit., at 749-51, 


23. See ¢¥ 123-125 in chapter X. 

24. See § 126 in chapter x. 

25. A number of witnesses at the PLLRC hearings were 
critical of this feature of public land disposal 

proceedings, usually coupling it with demands for independent 


decisions by examiners or boards -- which Suggestions are 
discussed hereinafter. 
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26. See Note, Government Initiated Contests Against Mining 
Claims -- A Continuing Conflict, 1968 Utah L. Rev. 102, 
110-114. 


27. See 4 164. This approach is the carryover of the largely 
artificial and assumed difference between "rights" and 

"privileges" embalmed in the legal tradition. Cf. Reich, 

op. cit., at 740 et seq. 


28. See 4 132. 
29. See section 3 of this chapter, 
30. See ¥¥ 164 and 165 in chapter x. 


31. Compare the Administrative Procedure Act, which treats 

discretionary Matters as fully Subject to formal de- 
cision procedures in requiring agency findings, conclusions, 
and. reasons on "all the material issues of ,.. discretion 
presented" and condemns as unlawful agency action found to 
be arbitrary, capricious, or "an abuse of discretion." 5 
USC 557(c)(A) and 706(2) (A). 


32. See ¥¥ 23 and 24. For public notice of the larger 
classifications Proposed see 43 USC 1412. 


33. The idea of a preliminary procedure is not unknown 

in other fields of the law, but it takes Place in what 
is treated as a Single case. For example, large damage 
actions are often broken in two for trial purposes by a 
preliminary determination of liability before any pro- 
ceedings are had on the amount of damage. 


34. See 44 25 and 128. 


35. See ¥ 128 at note 36 as well as qq 24 and 35. "Petition" 

is the normal word for a request for legislative action, 
not for an adjudication. Cf. the First Amendment right "to 
petition" the government for a redress of grievances. Here 
the label "petition" Suggests that at some Stage the Depart- 
ment has considered, or may still consider, "classification" 
to be a "legislative" and hence a discretionary function. 


L. Hector, Problems of the CAB and the Independent Regulatory 
Commissions, 69 Yale L. J. 931, 960-962 (1960), but see also 
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He Friendly, The Federal Administrative Agencies -- The 
Need for Better Definition of Standards, 8-9 (1962). 


36. See 4 25. 


37. See the Hearings on S. 738, op. cit., at 59 et seq., 
and J. A. Carver, Jr., House Hearings on H.R. 8070 

etc., op. cit., at 38. If a general withdrawal were in- 

volved, there would be demand for hearings. See id. at 


38. See 44 26 (Defense and AEC lands), 100 (Park Service) , 
and 104 (Forest Service). In these cases, it is true, 


39. See 43 USC 1411 and "Ff 22 and 1904. 


40. "Splitting causeg of action" has been anathema in the 


Federal Practice 1 0.410[2] (2d ed. 1965). But see note 
33 above. The BLM classification procedure requires an 
applicant to bring two Proceedings. See also the next 
note, respecting the companion rule against interlocutory 
appeals. 


41. The policy against interlocutory appeals "is an his- 


administration, harass other Parties, be costly, and con- 
tribute to the law's delays. Cobbledick vy. United States, 
309 U.S. 323, 324-325 (1940) ; and Catlin v. United States, 
324 U.S. 229, 233-234 (1945). The BLM "classification" 
Process is obviously just a form of "splitting up a case" 
plus an intermediate appeal with the added objectionable 
feature that there is very little realistic Opportunity 
for the applicant to be heard. 


42. See note 33 above, 


43. See qq 32-33, 36 and 37 (homesteads) and 45-46 (mineral 
locations) . 
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44. See 4% 75 and 79, 


45. See ¥ 26 and 41 (Defense and AEC land leases), 38 
(BLM land. sales), 51 (prospecting permits for leasable 
minerals), 67 (sales of "common" mineral materials), 70 
(national forest timber sales), 73 (other timber sales), 
96 et seq. (national park concessions), 101 (recreation 
site sales), 102 et seq. (same in national forests), 105. 
(other public land recreational facilities), 106 (power 
project licenses), and 115 (rights of way). For administra- 
tive discretion to reject even low bids and the consequent 
lack of recourse see P. Mancino, Rights of the Unsuccessful 
Low Bidder on Government Contracts, 15 Western Res. L. Rev. 
208 (1963). 


46. Even in formal or hearing cases the administrative 

agency is entitled to determine the credibility of wit- 
nesses and draw inferences of fact. See Labor Board v, 
Waterman S.S. Co., 309 U.S. 206, 224-226 (1940). For 
discretion to sell, lease, or contract in the inception see 
"¥ 123-125 and 138A as well as Ferry v. Udall, 336 F.2d 
706 (9th Cir. 1964), cert. denied, 381 U.S. 904 (1965), 
sustaining the right 6f the Secretary of the Interior to reject a 
bid and stating that the court would have done so even in the ab- 
sence Of a regulation to that effect, as well as other references 
in section 4 of chapter x. 


47. See 4 134. 





48. For the Forest Service see section 2 of chapter V; for 
power sites, § 108; and for Defense departments and 
AEC, 4% 41, 68, 94, and 105. 


49. 4 206 et seq. For AEC, see 10 CFR 1. 
50. See ¥ 220 above. 


51. Such reports are sometimes mentioned in the manuals 
and staff instructions, even implicit in the regu- 
lations, although such explicit references are more likely 
to occur in connection with post-sale, -lease, or -license 
regulation. See § 126. Examples in the mineral field 
would include Forest Service reports in connection with 
mineral leasing on Forest Service lands as well as the 
mineral reports of the Geological Survey in connection 
with BLM and other public lands. See 4% 133A and 133B. 
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32. See 5 USC 552(b)(5) and (7) and see also Davis, op. 
cit. supra, 794-797 and 799-800. The invitation 
of this statute, even so, is to the applicant to engage 
in supplemental litigation with the agency he hopes will 
favor him -- litigation in which, moreover, he cannot 
know exactly what "records" there are to seek or how to 
identify them. Assuming that this amendment to the Ad- 
ministrative Procedure Act will ultimately provide some 
relief, it will surely take a generation for the courts 
to settle upon a reliable interpretation. 


53. See 44 65 (mineral leasing), 84 (grazing district 

permits), 108 at note 17 (power projects), and 137 
(BLM hearings). Even if the record is permitted to be 
supplemented on departmental appeal, the original decision 
will have been made and the usual assumption of correct- 
ness may attach. 


54. See Administrative Procedure in Government Agencies, 
op. cit. supra, at 191. Such procedures have been 

enforced. See for example, Johnson v. Shaughnessy, 336 

U.S. 806 (1949), and Escoe v. Zerbst, 295 U.S. 490 (1935). 


55. See Morgan v. United States, 298 U.S. 468 (1936), in 
which the deciding official was held compelled to 
consider the official record. 


56. Actually these elements of informal adjudication 

could be deemed implicit in the provision therein "for 
the presentation, adjustment, or determination of an issue, . 
request, or controversy."" 5 USC 555(b). But this is tucked 
away in a section labeled “ancillary matters" and lacks 
the delineation afforded by the provision for informal rule 
making at 5 USC 553. 


97. FCC v. WIR, 337 U.S. 265 (1949). 


58. Which was the essential infirmity found by the Supreme 
Court in Morgan v. United States, 304 U.S. 1 (1938) , 

in which the deciding official conferred with the agency 

personnel in opposition without affording the private party 

knowledge of their arguments or an opportunity to meet them. 


59. J. M. Landis, Report on Regulatory Agencies to the 
President-Elect, Subcomm. on Adm. Practice and Pro- 
cedure, Senate Comm. on the Judiciary, 86th Cong., 2d 
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Sess. 5, 16, 42 (Comm. Print 1960). The Supposed evils of 
"judictalization" seem to be the common rallying point, or 
word, both for government personnel who wish to avoid court- 
like procedures even of the rudimentary type and for regu- 


this chapter. 


60. See Ss. Rep. No. 752, 79th Cong., lst Sess., 10 (1945), 

and the monographs of the Attorney General's Committee 
on Administrative Procedure on the Railroad Retirement 
Board and Railway Labor, s, Doc. No. 186, 76th Cong., 3d 
Sess., pt. 8 at 7 (1940) and s. Doc. No. 10, 77th Cong. , 
lst Sess., pt. 4 (1941). 


61. For an elaboration of the present writer's views see 

C. McFarland, Landis' Report: The Voice of One Crying 
in the Wilderness, 47 va. L. Rev. 373, 430-432 (1961), here- 
inafter cited ag McFarland, 


62. See qq 36 (homesteads) , 50 (mineral locations), 81 
(forage permits in grazing districts), and 137 (BLM 
generally). 


63. See 4q 36 (homesteads) , 49 (mineral locations), and 
81 (forage permits in grazing districts). 


64. Extensive revisions of the Administrative Procedure 


2770, and S. 2771. See the Committee print comparing their 
Provisions in Parallel columns, pursuant to S. Res.. 25, 

90th Cong., lst Sess. These Proposals greatly elaborate 

upon the formal hearing requirements as well as add require- 
ments of non- hearing Procedures in the form of prehearing 
conferences and "modified" hearing procedures for utilization 


Comm. on the Judiciary, 90th Cong., lst Sess., 30 et seq., 
255 et seq. and 378 et seq. (1967). For the comments of the 
present writer on the predecessor bill, Particularly the 
formal hearing requirements, see Administrative Procedure 
Act, Hearings on S. 1663, Subcomm. on Adm. Practice and 
Procedure, Senate Comm. on the Judiciary, 88th Cong., 2d 
Sess., 684-89 (1964). 





65% 


147, 178-180 (1967); and Hearings on H.R. 8070, op. cit. 
126), 


; ' @5 


See R. L. McCarty, A View of the Decision-Making Process 
within the Department of the Interior, 29 Adm. L. Rev. 


Witnesses at the PLLRC hearings around the country 


and commentators have assumed as much in recommending the 
creation of boards, requiring hearing examiners, and so on. 


66. 


O7a 


68. 
69. 
70. 
71. 
V2.5 
73. 
74, 


See section 2 of chapter x, 


See chapte~gs III-2, Iv-2 and -3, V, VI-2 and EEA a i 
VIII, and Ix, 


See 4§ 128 and 130. 

See section 6 of this chapter respecting court reviews. 
See section 5 of this chapter, 

See 4 126. 

See 4¥ 54 and 161. 

See ¢ 136. 


See 4¥ 136 and 137 as well as United States vy. Bianchi 
©1660 . 373" rs) 709, 719-722 (1963), dissenting opinion, 


Forest Service "hearings" are Provided only by regulation in 
connection with the operations of the Forest Appeals Board 
in the Department of Agriculture, which is discussed in the 
next two sections of thig chapter, 


75. 
76. 
Nhe 
78. 
195 
80. 
81. 


Gi McFarland, op. cit., at 429 and 430-432. 
See note 29 to chapter VIII. 

See 4 137 at notes 118 and 119, 

Id. at note 121, 

See 4 136 and note 116 appended thereto, 

See ¢ 108. 


See ¢ 217 above. 
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82. See ¥ 140. The actual handling of classification 
appeals is reportedly "flexible" and depends upon 
"how the case comes up," the nature of the issues, and 


~how well it £s presented. 


83. See 4¥ 141-142, 


84. See 4 150. 


85. See ¥¥ 146 and 158. 


86. See 44% 85, 141-142 (BLM) and 157 (Forest Service). 
See also Hearings on S. 758, op. cit., at 97-98. 


87. See 44 145 (BLM) and 158 (Forest Service). See also 
Hearings on S, 758, op. cit., at 67 and 68. 


88. See 44 140 (BLM) and 159 at note 230 (Forest Service). 
But see Hearings.on S. 758, op. cit., at 93. 


89. Hearings on S. 758, op. cit., at 56, 88, and 94 et seq. 


90. See ¥ 143 (BLM). 
91. See ¥¥ 138 and 141-142 (BLM) and 151 (Forest Service). 


92. For the similar factor at the stage of initial decision 
see ¥ 228 above. 


93. See 4¥ 141 respecting appeals to the BLM Director and 
141A and 142 as well as 146 for appeals to and reserved 
powers of the Secretary. 


94. Cf. Administrative Procedure in Government Agencies, 
op. cit., at 55-60; Wong Yang Sung v. McGrath, 339 

U.S. 33, 41-45 (1950); and 5 USC 554(d). 

95. See 4 140A in chapter xX. 

96. This was the thesis of the Landis Report, op. cit., of 
Some years ago -- which resulted in changes of the ap- 

peal system in some of the independent agencies. 

97. See 4 148 et seq. particularly 44 150 and 157. 


2324 








98. See Hearings on S. 758, op. cit.; and Hearings on 
H.R. 8070, op. cit., at 136-137. 


99. That 'was a prime point of the Landis Report, op. cit.: 

Supra, and the legislation which followed thereon. See 
notes 59 and 96 above. Cf. Note, Intermediate Appellate 
Review Boards for Administrative Agencies, 81 Harv. L. Rev. 
1325 (1968). That idea could be applied to departments deal- 
ing with public lands, but apparently something more than 
stch a buffer is contemplated by the suggestions here. The 
Board of Forest Appeals differs in that (a) it also affords 
a hearing in certain cases and (b) appeals from it to higher 
administrative authority may be taken as a matter of right 
rather than by consent of such higher authorities. See | 
148 et seq. in chapter x, 


100. See also Hearings on S. 758, op. cit., at 98 et seq. 
101. It is assumed that such references to "examiners" 
mean those required by the Administrative Procedure 
Act for formal hearing cases and appointed pursuant to 
special Civil Service requirements. 5 USC 556(b) (3), 557, 
559, 3105, 3344, 4301(2)(E), 5335(a)(B), 5362, among the 
latter four of which USC sections the former 5 USC 1010 
and section 11 of the original act have now been dispersed, 


102. These are what in England are called Special Tribunals, 
See H. W. R. Wade, Administrative Law, ch. VII (1961). 


103. See generally the Board of Forest Appeals at 44 149 et 
seq. 


104. See 4 127. 
105. See ¥ 236 above. 


106. Court review is the subject of the next section of 
this chapter. 


LO] “CE. McFarland, op. cit., at 433, 
108. Cf. Hearings on S. 758, op. cit., “at 70 and 78 et seq. 


109. See q 161. 
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110. See ¥ 162. 

lll. See 4¥ 163 and 164. 

112. See 44 164 and 165. 

113. See q 165. 

114. See | 167. 

115. See 44 168, 169, and 171. 

116. See 4 172. 

117. See 4 170. 

118. See 4 167. 

119. See 44 169 and 170. 

120. See 4 171. 

121. See ¥ 165 at note 223. 

122. See 4¥ 170. 

123. See Malone v. Bowdoin, 369 U.S. 643 (4962). CET Re 
Pound, The King Can Do No Wrong, in Perspectives of 

Law, 303, 314-16 (1964). Even in cases so meritorious that 

government lawyers are too embarrassed to raise the issue 

of sovereign immunity, the nagging problem remains as to 

whether, without statutory authority to do so, government 

officials may waive sovereign immunity expressly or by not 

claiming it and hence whether a favorable judgment for the 

nonfederal claimant is valid. See Oregon v. Hitchcock, 

202 U.S. 60, 68-69 (1906), in which the Court states that 

it is a "question of jurisdiction" precluding consideration 

of the merits of a case; and cf. Minnesota v. Hitchcock, 


185 U.S. 373, 382 (1902). 


124. For what may be an overly strong statement in that 
respect see Reich, op. cit., 783-84. 


125. See 4% 164 and 165 in chapter X. 


126. See q 218. 
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127. That statute does not in itself waive Sovereign 
immunity, at least in terms. See section 10 thereof, 

5 USC 702, which confirms a right of review to "a person 

suffering legal wrong because of agency action" -- which 

the Supreme Court has yet to say definitely does or does 

not lift the bar of that doctrine. Hence any statute adopted 

for this field should make it plain that the doctrine is no 


(A comparable problem arises in attempts to adopt generally 
the rule-making provisions of section 4 of that act, which 
as it stands leaves agencies largely free not to use any 
form of public rule-making procedure. 5 USC 553. Hence 

a simple adoption of it, for this or that field Specially, 
really accomplishes nothing. See 4 196 in chapter XI.) 


128. See 44 121, 122, and 164. 


129. See Administrative Procedure in Government Agencies, 
op. cit., at 54 and 105 et seq. 
32. See the broad exemptions and discretion in 5 USC 
553(a) and (b) and Administrative Procedure Act -- 
Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess., 
200, 258-59, and 358 (1946). 


131. See section 1 of chapter II and C. Reich, The Public 
and the Nation's Forests, 50 Calif. L. Rev. 381, 393 
et seq: (1962). 


132. 5 USC 553(b) exempts "interpretative rules, genere] 

Statements of policy, or rules of agency organization, 
Procedure or practice" and also makes inapplicable its mild 
provisions (requiring no more than that agencies publish 
notice and allow parties to comment in writing) "when the 
agency for good cause finds ... that notice and public 
procedure thereon are impracticable, unnecessary, or con- 
trary to the public interest." 


133. See for example Hearings on H.R. 8070, op. cit., at 
14 and 125. 


134. See 4 178 et seq. 
135. See the American Bar Association committee's bill, 


Hearings on S. 3676, Subcomm. , Senate Judiciary Comn., 
75th Cong., 3d Sess. , pt. 4 at 159 (1938); s. Rep. No. 442, 
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7£0m Gong., lst Seas.., 2,. 11 (1939); H. Rep. No. 1149, 
76t% Cong., lst Sess., 5 (1939); and H.: Doc. No. 986, 
762m Cong., 3d Sess. (1940). 


136. 43 USC 1411 and 43 CFR 2410. 
137. See 4 190A in chapter XI. 
138: See chapters III and Iv. 


139. See ¥ 238 above at note 107. The making of tax regu- 

iations is sometimes spurred by threats of Congressional 
legislation which the Internal Revente Service deems it wise 
to avoid. 


140. A problem would remain as to the enforcement of such 

compulsory dispositions since the administrative arm 
may simply refuse to act and courts aré at least reluctant 
to compel them to do so. See 4 165 at note 266. 


141. Which is the reason why attempted "codifications" of 

such concepts as tort, contract, fraud, negligence, 
and so on have not been successful. See generally 3 Pound, 
Jurisprudence, 675, 724 et seq. (1959) and his Formative 
Era of American Law, ch. 2 (1938). 


142. The statutory statement of such criteria will be im- 
portant in any event as indicated in 44 119, 122, 164, 
and 165. 


143. See 4 195 et seq. 


144. Serious difficulties with texts have been mentioned 

at different points in this study. It is quite evi- 
dent that some regulations are a patchwork of amendments to 
the point that the headings of old, being retained, no 
longer represent the new matter. There is no usable index 
and no complete table of contents, which are indispensable 
search tools for the public. 


145. Consider the following five instances of misinformation: 
(1) 36 CFR 211.116(c)(3) refers to 36 CFR 211.110(£), 
which does not exist. The correct reference would be 36 CFR 
2i11.111(e). The same error is found in the official text of 
31 FR 16357, December 22, 1966. (2) The Forest Service Manual 
1023.26 pp. 201-217 repeats word for word 36 CFR 221.1-221.29 
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of the Timber Regulations. Page 211 of the Manual, how- 
ever, contains the text of Regulation S-13(b) which is not 
found in 36 CFR 221.13, its official counterpart. (3) The 
pamphlet published as "The Appeal Regulation" at page 14 
(211.26), refers to "when an appeal in a Class Two case is 
to be the Chief." The word "be" should be removed, It is 
not found in the official text, 36 CFR 211.26 or 30 FR 6345. 
(4), 36 CFR 211.20(b) (1) refers to 7 CFR 1.101 et seq., which 
does not exist. (5) The "disputes" clause BT8.5 of the United 
States Department of Agriculture Forest Service Timber Sale 
Contract Form (2400-5T) refers to 36 CFR 211.2 which does 
not exist. The correct reference should be 36 CFR 211.20. 


146. See 4 193 at note 64. 
147. Cf. King v. Udall, 266 F. Supp. 747 (D.D.C. 1967). 


148. See note 133 above and Administrative Procedure in 
Government Agencies, op. cit., at 25 et seq.; J. A. 
Carver, Jr., The Federal Proprietary Functions -- A Neglected 
Aspect of Federal Administrative Law, address before American 
Bar Association's Administrative Law Section, August 8, 1966, 
19 Adm. L. Rev. 107 (1966) and J. A. Carver, Jr., and K. S. 
Landstrom, Rule-Making as a Means of Exercising Secretarial 
Discretion in Public Land Actions, 8 Ariz. L. Rev. 46 (1966). 


149. See note lla to 4 45 in chapter IV. 


150. See 26 USC 7805(b), and Automobile Club v. Commissioner, 
353 U.S. 180, 184 (1957). C£. 26 CFR 601.601. 


151. See 4¥ 197 and 198. 


152. Generally speaking legal and administrative concerns 
are the province of the Legislation and Regulations 
{L & R) Division in the Chief Counsel's Office under the 
Commissioner of Internal Revenue while the overriding policy 
concern centers in the Office of Tax Legislative Counsel 
(TLC) under the Assistant Secretary for Tax Policy in the 
Treasury Department. United States Government Organization 
Manual 1968-69 at 102, 119. 


153. There are regular checks, periodic status reports, and 

the spur of new problems arising from new laws or proposals 
as well as from experience in giving tax rulings and day-to-day 
administration. 
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154. The Forest Service may be less addicted to departmental 
appeals than BLM. See § 150. It would be impossible 

for theTreasury to operate, as the public land agencies do, 

under an organizational plan and philosophy contemplating 

complete "supervisory" control in the Secretary of the 

Treasury. See 44 234 and 235 above, particularly. at note 

89. 


155. Mcze people are involved. The tax system requires 

the cooperation of the taxpaver, lend disposals are 
privileges. Congressional interest is not regional. There 
are likely to be more insistent demands for uniformity of 
treatment and geographical conformity in tax matters. Courts 
have statutory jurisdiction in tax cases, which makes de- 
partmental policy promulgation important if the courts are 
to be advised of it. Tax cases are of a technical nature, 
sometimes on narrow issues, whereas some types of public 
land cases involve value judgments and consequently large 
administrative discretion. 


156. There are 40 or 50 lawyers in the Legislation and 

Regulations Division, perhaps 20 in the Office of 
Tax Legislative Counsel. The latter also has the benefit 
of the 30 or 40 economists in the Office of Tax Analysis 
under the Assistant Secretary for Tax Policy. Of course 
these staffs do not spend all their time on regulations. 
They are concerned with new legislation and tax rulings 
although the latter is the special province of the As- 
sistant Commissioner (Technical) of Internal Revenue 
through the several divisions and branches of his office. 
United States Government Organization Manual 1968-69 at 
102, 119. 


157. But the public land agencies, like the Treasury, 
produce money and chus mzy argue that they are sel f- 

supporting. 

158. See ¥ 204 and 43 USC 1392 and 1394(a). 

159. See ¢ 206 et seq. 


160. Administrative Procedure in Government Agencies, op. 
CLE ate 2o. 


161. See q 206. 


-330- 


162. See ¥{ 206-209. 


163. See ¥¥ 210 (local) and 211 (inter-agency understandings 
and general policies). 


164. See ¥4 212 and 213. 


165. They are required to be available to public inspection. 
See 4 213. No doubt they shoule also be distributed 
more widely to make such availability more realistic. 


166. See ¢ 212. 
Lays See 44 214 et seq., particularly 1 214B. 


168. See Administrative Procedure in Government Agencies, 
op. cit., at 30-33. No statutory authority now appears 
for the further step of granting "declaratory," i.e. binding, 
as distinguished from advisory, rulings: The provision in 
the Administrative Procedure Act for declaratory rulings is 
limited to cases in which decisions are made upon statutory 


hearing. 5 USC 554(e). 


169. Closely comparable is the use of both advisory rulings 

and declaratory judgments by the Treasury to enable 
parties to discover probable tax consequences and hence be 
able to make judgments as to whether to pursue projects or 
enter into transactions. 
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Appendix No. 1 


UNITED STATES 
ATOMIC ENERGY COMMISSION 
WASHINGTON, D.C. 20545 


NOV 1 2 1968 


Jerome C. Muys, Esq. 

Assistant General Counsel 

Puplic Land Law Review Commission 
1730 K Street, N. W. 

Washington, D. C. 20006 


Dear Jerry: 


In your letter to me of September 20, 1968, you asked me to obtain 
certain information pertaining to AEC adjudications in connection with 
the PLLRC's study on Administrative Rulemaking and Adjudication. We 
have now obte.ned information in this regard from our field offices. 
Since the information does not clearly fall within the categories you 
suggested, it might be easier if I simply summarize the responses for 


you. 


e Bureau of Land Management exercises jurisdiction over the surface 

f withdrawn lands under the jurisdiction of our Gr :nd Junction, Colorado 
c?fice. Applications for surface rights in such la is would be referred 
t> BLM. The same generally applies to lands at the National Reactor 
Testing Station at Idaho Falls subject to AEC approval. However, the 
AEC may issue grants of rights-of-way at Idaho Falls upon notification 
of the Department of the Interior and the issuance of a memorandum of 
understanding with the BLM relative to the Taylor Grazing Act. In the 
one easement request handled entirely by our Idaho Falls office -- a 
part of extended negotiations with power companies for electrical power 
suppiy -- it toon twe years from the time of applicat?»n in 1962 to that 
of the grant. No hearings were held nor were appeals taken. 


There have veen no written applications for rights ov privil2ges on 
public domain lands administered by the AEC's Albuquerque office, nor 


have there been any actions initiated for terminazion, modification, or 


enforcement of outstanding ri;hts or privileges. However, there have 
been tnree informal applications for rights on public land administered 
by the AEC which were granced. All the rights granted were in the "“Otowl 
Section" of Santa Fe County, New Mexico. Jurisdiction of the Section was 
transferred to the AEC by Presidential Proclamation 3539 on May 27, 1963. 
A special use permit was granted to the State of New Mexico, N. M. 
Highway Commission in 1963. A right-of-way was granted to the Mountain 
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Jerome C. Muys, Esq. ig 


States Telephone and Telegraph Company in 1967 and a right-of-way was 
granted to the State of New Mexico, N. M. Highway Commission in 1968. 

No applications were denied. No decisions were ever appealed. The 
average length of time between the informal applicationsand the decision 
to grant was approximately one week. 


Our Richland office has had three written applications for easements 
involving public domain, and one application for a use permit. All 

were granted. In each instance, the application covered more acquired 
land than pubsic domain land. Richland has had t.0 <pplications, written 
or verbal, for privileges applying exclusively to the public domain. In 
addition, they have received approximately one dozen requests to graze 
cattle in the Hanford Reservation, of which 20% is public domain parcels 
interspersed among acquired lands. These requests have promptly been 
refused because grazing is not permitted in the Reservation. No ease- 
ments or permits or oth:r agreements on public domain have been 
terminated. All appli:ations for easements or nongrazing permits have 
been granted without any hearings or formal adjudications. No decisions 
were appealed nor were hearings held. 


2rior to 1962, about 1 1/2 years elapsed between the first request at 
Richland for a state highway route and the time Headquarters authorized 
it following the 1959 approval of the Advisory Committee on Reactor 
Safeguards. An easement deed was issued in 1964, having awaited the 
Washington Legislature's approval and surveys. Easement conveyances to 
Pacific Power and Light Company were incidental to long contract 
negotiations with the Company, and no separate specific application was 
made for the easements. In 1963, the Northern Pacific Railway Company 
sent a written request for a right-of-way across the Wahluke Slope. 
Verbal approval was given within two weeks, followed some time later by 
written confirmation. An easement deed will be granted upon receipt of 
a center line description from the railroad company. A written 
application for a use permit for acquired and public domain land for 
the purpose of a commercial fish pond was rejected within two de s 
because the Fish and Wildlife Service had an outstanding permit including 
the same land. Several months later, however, after discussions with 
the Fish and Wildlife Service, the application was reinstated, and 
approval given. 


Our Nevada office has granted several private firms certain rights on 
public lands under AEC's jurisdiction. The Shell Oil Company was 
authorized to use a portion of the Gnome Site Roadway in New Mexico to 
gain ingress and egress to gypsum mines owned by them adjacent to the 
site. The permit was for the period April 1964 to April 1968 with 
annual renewals at $1 per year. The LTR Bus Company was given rights 
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Jerome C. Muys, Esq. See 


to use roadways on the Nevada Test Site beginning in March 1964 and 
continuing to date at a charge of $5 per year. Two privately-owned 
batch plants were constructed on the Nevada Test Site by the Las Vegas 
Building Materials Company and WMK Transit Mix to furnish lump-sum 
contractors with concrete for construction efforts required by the ALC 
program. This grant, initiated in October 1966, continues to date and 
was granted without fee. Similar use permits were simultaneously given 
these firms at the Nuclear Recket Development Station. A no fee permit 
for petroleum products was also issued to Revert Brothers to service 
lump-sum contractor needs beginning in July 1967 and continuing to date. 
There are also several subcontract concession agreements such as a gas 
station, dry cleaning, barbershop and bowling alley operations at the 
Nevada Test Site. AEC receives a percentage of gross income from these 
operations for the use of Government-furnished facilities. Some of 
these concessions have been in effect since 1957, There have been no 
hearings nor appeals connected with any of the requests made to our 
Nevada field office. 


Sincerely, 





- Hiestand, \Jr. 
Assistant General\Counsel 
for Operations 
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Appendix No. 2 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
WASHINGTON, D.C, 20301 


~ » OCT 1968 


Mr. Jerome C. Muiys 

Assistant General Counsel 

Public land Law Review Commission 
1730 K Street, N. wW. 

Washington, D. C. 20006 


Dear Mr. Miys: 


This is in reply to your letter of 20 Se 
ptember 1968, to Mr. Robert 
Whittet of this office, concerning adjudications of rights or privie 


Rights and privileges in public lands under the jurisdiction o 
military departments are not subject to Ratt ateee a Sehathetesat 
Public lnnds are withdraw for military purposes by Executive Order 
or Public land Order. Lands withdrawn are subject to outstanding 
rights in existence when the donds are withdrawn. Withdrawn public 
dand is incorporated in military reservations and administered under 
laws applicable to military property. In administering military 


Public land withdrawn for military purposes is administered by the 
Department of Interior under the public land laws » Subject to the 
prior determination by the military departments concerned that the 
exploitation is compatible with military use of the land. 


Outstanding righte in withdrawn public domain land that are not com- 
patible with military use are acquired or subordinated by purchase or 
condemnation. Rights-of-way in public land incorporated in military 
reservations are granted by easement or license under authority of 
Title 43, United States Code, Section 961, vhere electric transmission 
and comminication facilities are involved, or under Title 10, United 
dphek Code 2668 and 2669 for other rights-of-way. Grazing and other 
Yr. 8 are granted under the Military Leasing Act 

Btates Code, Section 2667. or Sencar eyes 


When it is determined that rights-of-way acrosg military installations 
will be compatible with military requirements, an easement or license 
ie granted under the authorities cited. Except to states and munici- 
pelities and certain non-profit organizations, easements and licenses 
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are granted in consideration of the payment of the appraised fair 
merket value of the rights conveyed. 


leases of military lands for grazing and other purposes are granted 
to the highest responsible bidder after advertising at not less than 
the appraised fair market value. Exceptions to these policies are 


authorized by the military departments in appropriate cases. ‘Ths 
provisions of the easement, licenses, er laase govern the administration 


of rights granted. 
Sincerely yours, 


{Stened) William H. Point 
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Appendix No. 3 


RULE MAKING IN THE BUREAU OF LAND MANAGEMENT AND THE 
FOREST SERVICE FROM 1956 THROUGH AUGUST, 1968. 


by W. Hamilton Bryson 


This appendix is a chronological summary of rule-making 
activity in and for the Bureau of Land Management and the 
Forest Service with respect to the disposition and use of pub- 
lic lands as reflected in the Federal Register from January 
1956 through August 1968. 


A random sampling of earlier years indicates that BLM 
rule making was substantially the same in frequency as during 
the period covered, though less in volume; and the same is 
true of the Forest Service. Rule making by the various other 
departments and bureaus respecting the disposition of public 
lands was minute and very occasional. 


With respect to the Bureau of Land Management, refer- 
ences to "BLM rule making" include both regulations codified 
under that Bureau in the Code of Federal Regulations and those 
codified under the Office of the Secretary of the Interior to 
the extent that they directly or specifically affect matters 
covered by this study. 


All references to CFR are to the CFR classification 
as of the date cited. As noted below under 1964, a complete 
revision and renumbering of all the regulations classified 
under BLM was effected during that year. For parallel ref- 
erences to present sections see the Redesignation Table in 
43 CFR (rev. Jan. l, 1968) at 957. 


Ordinarily, the Forest Service does not announce pro- 
posed rules formally to the general public by publication 
in the Federal Register but prefers to circulate proposals 
to user industries and others concerned privately and in 
its own discretion. On the other hand, BLM, as a rule, pub- 
lishes proposals of substantive rule making though not re- 
quired to do so by the Administrative Procedure Act. Of the 
BLM rules so proposed from January, 1956 through August 1968, 
13 were never enacted, and of these 13 only one was formally 
withdrawn. As to the rate of regulation making, BLM has, 
over the past twelve and a half years, had about the same 
number of promulgations each year; the Forest Service has 
promilgated about twice as many rules per year in the last 
six years as it did the six years before 1963. 
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1956 - BLM 


The purpose of much of the 1956 BLM rule making was 
implementation of recent statutes, several of which were 
concerned with problems in Alaska. One provided for a 
grant to Alaska of one million ee of public land to sup- 
port its mental health program. However, it was not until 
September of 1957 that the regulations were proposed, * and 
they were promulgated in February, 1958,” with clarification 
of their intent as a result of comments received from private 
persons. A statute was enacted simplifying the final proof 
of homesteads in Alaska,4 appropriate implementation was 
proposed ,° and these regulations were promulgated early in 
the following year,® no comments having been received. 

Also, various restrictions on homesteads in Alaska were 
eliminated when 43 CFR Parts 61, 64, 65, 67, 75, 76, and 77 
were revised in January, 1956. 


Perhaps the most important development in this year 
reflected the statutory expansion of the multiple use policy 
in 1955.8 This statute is detailed. The rules? added no 
substantive requirements but only restated and explained the 
Statute and provided forms. There were one amendment and one 
proposed amendment to the rules dealing with mineral leases, 
which were probably also motivated in part by the multiple use 
statute, i.e. sulphur leases, 1 and asphalt leases, both 
being administrative expansions of requirements and regula- 
tions. A rule amendment was proposed to include without 
expansion the provisions of a new coal lease statute. 

There were several minor amendments dealing with bonds, 
leases, and technicalities of mineral leasing. 13 A provi- 
sion was also added requiring a special stipulation by of- 
ferors of oil and gas leases on land withdrawn for power pur- 
poses. 14 An_act permitting mining on land withdrawn for power 
deve lopment 15 required substantial implementation. 16 During 
this year mich work was done on timber access roads within 
the 0. & C. lands.l/ In connection with these developments, 
there were several amendments and proposed amendments of the 
rights of way regulations.18 A minor amendment was made to 
relax restrictions on timber salvage sales on 0. & C. lands. 


There was a general revision of the rules of appeals, 
contests, and protests in the PAL SEsOS Department with re- 
spect to matters administered by BLM, 0 which was probably 
motivated by the general program of consolidation and 
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modernization of the laws and by the desire to decrease the 
backlog in hearings and appeals.21 Six months later this 
revision was amended to provide for hearing examiners and 
to make numerous minor and clarifying changes, 22 


The only other instance of rule making in 1956 was a 
special rule of priority for the Malta, Montana, range, 
which was requested by the local advisory board. 23 


1956 - Forest Service 


In 1956, in the Forest Service, there were only two 
instances of rule making which concerned the use of public 
lands. One section of the existing regulations was amended 
to meet) the requirement of advance payment before cutting 
timber,24 which enabled timbermen to operate with less capi- 
tal.25 The provisions for special permits were also amended. 


1957 - BLM 


Among the more important instances of BLM rule making 
in 1957 were revisions of the withdrawal and timber regula- 
tions. The rules concerning withdrawals and applications 
therefor underwent a major revision to enable BLM to keep up 
with the increase in applications and competition for public 
lands.27 The rules on veterans' homesteads were also com- 
ease revised to consolidate and simplify the existing 
text.28 Because of changes in the national timber industry, 
it was proposed to revise the timber sales regulations to 
eliminate the old marketing provisions. 29 


Multiple use principles were applied in a propcsed 
amendment to allow oil and gas leases in wildlife refuges, 
papecterly when the oil was being drained off through private 
property.30 Interest in the matter was so widespread that 
a public hearing was held;3l this was one of the three rule 
proposals on which announced hearings were held by BLM from 
January, 1956, through August 1968. There were a few other 
amendments dealing with oil and gas leases in 1957, but they 
were rather minor. 


Beacuse of a severe drought, fees for grazing permits 
were modified.33 


There were also numerous minor changes. Coal lease 
requirements were altered;34 and the acreage limitations on 
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phosphate leases were ammended >> Also, provisions for the 
sales of townsites in Alaska were_added,3© and new regulations 
for mining patents were proposed3/ to implement an act of 
Consfese3e which abolished the need for a formal reconveyance 
in certain cases. 


There was a change in the rules of procedure for appli- 
‘cations for patents to mineral lands in national forests. 
Under the old rule notice was given to the Forest Service 
and the application was suspended for sixty days; under the 
new rule no patent will be issued until the Forest Service 
has notified BLM that it will not contest the application. 
This change was the result of the Al Sarena Mining Co. case 
and the ensuing congressional investigation. Al Sarena had 
applied for patents covering certain lode mining claims in 
the Rogue River National Forest. At the instance of the 
Forest Service, government contest proceedings were insti- 
tuted, grounded principally on non-mineral character of the 
land. In 1951 the Assistant Director of BLM affirmed the 
decision of the land office manager denying the application. 
In 1954, after a change of administration, the Department 
Solicitor on further appeal reversed the prior decision and 
ordered that patent issue. After extensive hearings, the 
subcommittees submitted to their respective committees a 
report, adopted by the full House Committee, recommending 
inter alia that the Interior Department adopt regulations 
consistent with the Administrative Procedure Act to assure 
that, in mining contest cases involving lands administered 
by agencies other than Interior, such agency be given notice 
and opportunity to be heard at any level of administrative 
proceedings. 2° The rules amendment was promulgated without 
explanation or preamble. 


1957 - Forest Service 


The Forest Service amended its rules on the sale and 
use of timber to change the fees, to charge for timber cut 
but not used, and to allow miners the free use of timber 
needed for their own mining operations.43 The sustained 
yield section was completely rewritten and shortened, but 
the substantive changes were not great.44 The rules of ap- 
peals from administrative action were greatly enlarged, and 
provisions were made for hearing examiners to take evidence 
in appeals to the Chief in contractual disputes .45 


-340- 


1958 - BLM 


In 1958 the greatest amount of rule-making activity 
was in the area of oil and gas leases. It was proposed to 
amend the provisions for applications for leases to require 
more information, in order to enable BLM to enforce the 
acreage limitations.46 It was also proposed to alter the 
form of the lease itself so as to better describe the lands, 
and to change the size requirements of lands leased.47 A 
stipulation as to power sites and wildlife was added.48 In 
addition, major amendments to the royalty regulations were 
proposed .49 


The rest of the rule-making activity in this year was 
of a miscellaneous nature. Among the more important changes 
made or proposed were amendments to allow desert land entries 
on non-contiguous parcels, to permit a period of grace for 
the filing of documents relating to appeals and contests, 1 
and making changes respecting 0. and C. access rights of way.>2 
Additional rights of way were proposed later in the year .53 
Other amendments and proposals included the addition to patents 
of recreation land of a condition of no racial prejudice, »* 
the revision of the mineral lease regulations,22 the amendment 
of the rules on Alaskan grazing leases to allow concurrent 
mineral exploitation, the addition of regulations on sale 
of lands in Grand Coulee, Wash. ,2/ the revision of miscellane- 
ous service fees, several changes in the grazing range code 
to provide greater stability for the industry,59 and additions 
and amendments governing the ze epaui abeent of withdrawals60 
and applications for withdrawals .® 


1958 - Forest Service 


The 1958 rule making of the Forest Service was con- 
cerned entirely with procedure and delegation of authority. 
A subsection was amended to require a notice of appeal to 
state the reasons therefor and the relief requested;62 and 
another was completely revised in order to delegate to the 
Chief and to others authority to sell various forest prod- 
ucts. 


1959 - BLM 
In 1959 there was a slight increase in BLM rule making. 
The act of 21 August, 1958,64 which increased the maximum 


acreage limits on mineral leases, stimulated substantial 
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see GEene ins rule making in regard to potassium leases©° and 
coal leases°® other rule making in the field of mineral 
leases afforded opportunity to owners of the surface of 
mineral lands to suggest stipulations in particular mineral 
leases to protect their own property, simplifying the 
location of mineral leases on unsurveyed lands,68 and pro- 
tecting bona fide purchasers of mineral leases. 


There was also a substan*ial amount of activity in 
regard to oil and gas leases, both generally and on the Outer 
Continental Shelf (0.C.S.). In order to provide equal op- 
portunity to all comers, and to provide a uniform and orderly 
procedure, a period of five days for filing for expiring 
leases was provided, all applications filed during this 
period to be treated as filed simultaneously and the lessee 
chosen by lot./9 More information was required to be sub- 
mitted on the assignment of a lease;/1 a provision was added 
for the extension of 0.C.S. Teases 72 and there were amend- 
ments to allow 0.C.S. pipeline rights of way to cross each 
other./3 It was proposed to double oil and gas lease bonds 
in order to provide further protection to the surface 
owners ./4 Finally, there was a proposed amendment to clarify 
the rule relating to lease maps, which was causing misunder- 
standings by the general public./ 


Another area of significant rule making in 1959 was 
the public domain in Alaska. The regulations for granting 
public lands to Alaska were cour verely revised to reflect 
the new status of Alaska as a state./ Shortly thereafter, 
however, Congress passed an act// placing a restriction on 
the lands which could be selected; and this legislation was 
immediately implemented without any notice of proposed rule 
making or solicitation of comments./8 4A revision of the 
Alaska school lieu lands rules was issued; the new regula- 79 
tions implemented the act of 27 August, 1957, 72 Stat. 928. 


The provisions for the sale of small tracts were 
completely revised.80 The reason for this change was a situa- 
tion primarily in southern California and Nevada in which 
promoters were allegedly misleading some people into thinking 
that they could buy small tracts at a price much below their 
real value or could get them free from the government. Most 
of the applications had to be denied, and of those granted 
practically none went through to patent. The purchasers 
wanted them for summer cabins or for speculation, not for 
farming or mining. To stop the unnecessary work for the 
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local land offices and the disappointment to the uninformed 
applicants, amendments were promulgated.81 


There were several amendments also to the 0. & C. 
lands regulations. The timber sale regulations were amended®2 
to implement the Small Business Act.83 In addition, the act 
of 28 August, 1937,84 was implemented by the addition of sec- 
tions providing for the recreational use of 0. & C. lands85 
and the free use of rights of way in certain cases. 


The remainder of the rule-making in this year was of 
a miscellaneous nature. There were revisions in the rules 
regarding advertising on public lands,87 and there was a new 
rule stating joint policy of the Interior and Army Depart- 
ments respecting recreational and fish and wildlife uses on 
reservoir projects. On the recommendation of several 
Montana grazing advisory boards, a special rule was adopted 
for classification and determination by use of base proper- 
ties in their districts ;89 it was proposed to give segrega- 
tive effect to state applications for exchange, to facilitate 
their processing;99 and amendments were proposed to the range 
code to reduce hardship cases.91 A new rule was added to 
provide for petitions for rule making .92 Finally, a complete 
revision of the section on the sale and use of timber and 
common variety minerals was proposed.93 


1959 - Forest Service 


In 1959 the Forest Service grazing permit provisions 
were amended to make clear that the acquisition of wate. 
rights does not give a right to the use of federal lands , 94 
There were minor amendments in the regulations for permits 
for trails95 and in the provisions for administrative use 
of timber. 96 Regulations covering the administration of the 
Forest Development Transportation System were revised.9/7 


. 1960 - BLM 


In 1960, there were extensive changes in the BLM regu- 
lations pertaining to mineral leases. Parts 70 and 71 of 43 
CFR which provided special rules for Alaska, were revoked, 
and Parts 193 (coal) and 200 (deposits in acquired lands and 
under rights of way) were amended to include Alaska. In 
addition, substantial amendments were proposed to the general 
mineral leasing rules and those respecting oil and gas, to 
implement the recent act of 2 September, 1960, which inter 
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alia extended the term of and raised rentals on oil and gas 

' leases.99 A requirement of prior permission from the wild- 
life authorities was added to the regulations respecting oil 
and gas leases in wildlife preserves. 0 A minor change in 
the form of payment of rental was also made.10l 4 complete 
revision of the rules covering phosphate leases was proposed, 
to implement the act of 18 March, 1960, 74 Stat. 7, to elimi- 
nate non-competitive leases. 


In regard to grazing leases, the use of airplanes and 
motor vehicles in rounding up trespassing livestock was 
banned, pursuant to the act of 8 September, 1959, 73 Stat. 
470, and other minor changes were made.103 The fees for the 
sale of timber from 0. & C. lands were revised;104 and there 
was a proposal for complete revision of the rules for en- 
tries under section 24 of the Federal Power Act.105 part 15 
of 43 CFR was added, 106 providing for the Key Largo Coral 
Reef Preserve created by Proclamation 3339 of 15 March, 94960. 
It was proposed to clarify the definition of trespass. 
Veterans’ preferences to purchase small tracts were elimi- 
nated from the regulations!99 to reflect the expiration of 
the act of 27 September, 1944, 58 Stat. 748. There were two 
instances of rule making affecting Alaska only: the first 
relating to state grants110 and the second in connection with 
recreation and Alaskan state parks.111 


1960 - Forest Service 


In 1960 the Forest Service added Part 213 to its regu- 
lations to provide for the administration of the new national 
grasslands.112 The rules for Sype ads within the Forest Serv- 
ice were substantially revised;113 and there were minor amend- 
ments expanding the rules on funds for forest roads114 and 
making several deletions in the land use rules.115 


1961 - BLM 


The primary BLM rule-making activity in 1961 was in 
the area of grazing. 43 CFR 161.13 was amended to provide 
that each state geste advisory board has a government of- 
ficial as co-chairman.116 A section on reindeer grazing in 
Alaska was added to stabilize the industry and for conserva- 
tion purposes;1!17 the need for such rules had been noted in 
the Department's 1958 Annual Report.118 There were various 
amendments to the range code (43 CFR 161) to clarify the 
current procedures, to provide for the delegation of authority 
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within BLM, 119 to simplify trespass procedures, to expand 
representation on the advisory boards,120 and to add a new 
procedure for reducing grazing leases. 


There were also a few changes regarding mineral leases. 
Various amendments were made to Part 195, on sodium leases, 122 
To implement the act of 2 September, 1960, a new Part 203 was 
proposed to provide for asphalt leases.123 In addition, 
various sections were amended to avoid cancellation of en- 
tries where the lands have mineral value. 


There was a proposal to amend the rights of way regu- 
lations for 0. & C. lands, to conform to the regulations of 
the Bureau of Public Roads.125 ‘he fees for the use of rights 
of way were completely revised, and the emergency permit 
rules were repealed as obsolete.126 There were two instances 
of minor rule making in regard to oil and gas leases.127 The 
regulations for grants to states were amended to reflect the 
provisions of the act of 14 September, 1960, 74 Stat. 1024,128 


Part 148 was completely revised to eliminate regula- 
tions made obsolete by the act of 11 June, 1960, 74 Stat. 
205, which transferred various forest activities and duties 
to the Secretary of Agriculture.129 There were also amend- 
ments in the appeals procedures to simplify mining contests, 130 


In order to eliminate speculation, significant amend- 
ments were proposed to the rules for the sale of small 
tracts to provide for public auctions, to make reversions 
unlimited in time, to assure that the land would be sold at 
its full market value, and to eliminate group agreements.131 


1961 - Forest Service 





There was only one instance of rule making in the 
Forest Service in 1961. To permit study and investigation of 
the rules governing the disposal of minerals, these rules 
were temporarily suspended; however, the Chief of the Forest 
Service was given discretion and guidelines to continue to 
grant the use of minerals for certain activities, 132 


1962 - BLM 
Among the more important changes of 1962 in BLM regu- 
lations were those relating to grazing leases. It was proposed 


to increase grazing fees and to base them on percentage 
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adjustments.433 Comments and objections were received but 
rejected, and thirteen months later the amendment was promul- 


‘ gated as proposed.134 Changes were also made in 43 CFR 160. 


14 and 160.22,135 and the provisions for advisory boards were 
amended to conform with an Executive Order. 


The regulations governing the 0. & C. lands were sub- 
stantially amended in regard to the use of timber and minerals, 
and amendments were made to add provisions for Small Business 
Act transactions.13¢  f:. connection with oil and gas leasing, 
43 CFR 191.16, on limitation of time for contesting a Secre- 
tary's decision, was amended to include the verbatim language 
of the statute, to eliminate doubt.139 ‘The definition of 
common variety minerals was revised for clarification,149 and 
there were various proposed amendments relating to leases of 
coal, potassium, and phosphate. It was proposed to amend 
the oil and gas lease regulations to clarify the requirements 
respecting information to be included in applications; 
these amendments were promulgated eighteen months later with 
only a few minor changes.143 Also, 43 CFR 192.80 was amended 
to make oil and gas lease rates conform to opinions rendered 
by the Associate Solicitor. 144 


The regulations dealing with Department employees' 
interest in public lands were completely ayined AS: Various 
filing fees and miscellaneous service charges were changed 

as required by statute.146 It was proposed in March of this 
year to add to the rules for contests a provision for waiver 
of issues not raised;147 this addition was promulgated sixteen 
months later with a minor change. A section was added 
concerning title and riparian rights, implementing the act of 
31 May, 1962, 76 Stat. 89.149 [It was proposed to amend the 
application procedures for the sale of small tracts,1459 and 


_ provision was made for the sale of mineral lands for resi- 


dential use pursuant to the act of 23 October, 1962, 76 Stat. 
4127,251 Finally, additions were proposed to provide for 
power lize rights of way over pubic lards. 


1962 - Forest Service 





The most important Forest Service rule making in 1962 
was the addition of a pope for cooperative road programs 
with private owners.153 This regulation was issued to pro- 
vide better access to timber and to take full advantage of 
the Attorney General's oreo of 1 February, 1962 respecting 
non-resident lLandowners.154 ‘There was a minor revision in 
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the administration of the grasslands (range) , 195 and the sec- 
tion on sales at cost was revoked.156 The trespass regula- 
tions also were amended; the new rules covered all lands ad- 
ministered by the Forest Service and changed the provisions 
for trespassing cattle damage feasant. 37 Finally, it was 
proposed to add sections to the power line rights of way 
regulation to allow an increase in the transmission of power. 1°€ 


1963 - BLM 


In 1963 there seems to have been no subject area in 
which BLM rule making was unusually active. In the field of 
oil and gas leases, there were amendments or proposed amend- 15¢ 
ments to Part 192 to try to reduce collusion in applications, “~~ 
to require a bond only prior to entry, 0 to clarify § 192.8016! 
and to change a portion of the Sale a lease, thought to be 
in contravention of the statute.+°2 The rules OEE pols 
lic sales were amended to change the bidding practices; 16 
and late in the year a complete revision of the pete sales 
rules was proposed, to modernize the procedures. 164 


The appeals procedure for vending machine operations 
by the blind was amended and expanded.195 The fees for rights 
of way permits for 0. & C. lands were changed,166 as were fees 
for grazing leases.167 The old peelr ep ooe for stock-raising 
homesteads were revoked as obsolete. 16 In addition, amend- 
ments were proposed to the Alaska grazing regulations. 169 
Part 256 was revised pursuant to the act of 14 July, 1960, to 
authorize the Secretary of the Interior to accept gifts of 
land. 170 ; 


Part 296, covering land classification, wes completely 
revised in order, inter alia, to make the procedures more ef- 
ficient and to reduce unethical promotion schemes; the most 
important chsnge was to make a clear Sistinction between 
petitiors for classification and avplications for entry. 





‘This revision necessitated numercus technical amerdments to 


other sections of 43 CFR.1/2 The requirement of evidence of 
water rights for desert land entries was amended to provide 
alternatives and flexibility.173 Parts 404 and 411, which 
dealt with the Columbia Basin, Washington, were revoked pur- 
suant to the act of 1 October, 1962, 76 Stat. 677,174 and 
provisions for a national seashore in California were 
added.175 It was proposed to add a section pursuant to the 
act of 28 September, 1962, 76 Stat. 652, to allow the use of 
petrified wood for hobby or scientific purposes and to protect 
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it from commercial destruction. 1/6 Amendments were also pro- 
posed to facilitate the processing of leases for minerals 
under rights of way. There were two changes in depart- 
mental practice and procedure. The first was a revision of 
Part 1 to regulate the practice of former government officers 
in cases before the Department, this revision brought the 
rules into harmony with the conflict of interest provisions 
of the act of 23 October, 1962, 76 Stat. 1119.178 The second 
was a minor amendment as to the availability of records.* 


During 1963, BLM devoted much time and energy to the 
general updating of the regulations. 80 The results are re- 
flected in the Federal Register for that year; there follows 
a list of miscellaneous rule making which was primarily moti- 
vated by the desire to clarify the rules or to unburden the 
Code of Federal Regulations of obsolete matter. The timber 
and mineral sales rules were amended to clarify existing 
practices,151 as was the rule for homestead cultivation. 182 
The section on Minnesota drainage lands was revoked as obso-~- 
lete, 183 as tere Part 131 on military bounty warrants, which 
was made obsolete by the act of 27 July, 1962, 76 Stat 246 
and sections 133.2 and .3 on certain scrip as to which the 
etstutory period for recording had expired, 184 Part 197 on 
> shile leases,185 and Part 116 (Abandoned Military Reser- 
vy. ions), Part 177 (Restored and Ceded Indie > Lands), and 
Pz ¢ 206 (National Parks and Monuments) . 186 43 CFR 254.13, 
pr’ viding for review and recommendation by t..e National Park 
Seivice and Bureau of Outdoor Recreation of recreation ap- 
plications, was revoked for the statedreason that the item 
was “properly a part of the Departmental Manuel.'"187 The 
timber regulations in general were unified and consolidated 
inter alia to implement the act of 25 September, 1962, 76 
Stat. 569.188 Finally, rules of construction were added .189 


1963 - Forest Service 

Ir 1962 there was a substantial increase in the quartity 
of rule making in the Forest Service. The timber sales regu- 
lations were amended to heen for the consideration of sus- 
tained yield principles. 99 Rule 251.4(b), dealing with 
mineral use, was again cemporarily suspended for further 
study. 91 The trespass and land use sections were amended 
slightly .192 There were substantial changes in the appli- 
cations for and use of minerals in the natioial forests 9 
and in the provisions for wilderness areas.1?4 The regula- 
tions for roads and rights of way were revised and enlarged 
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to provide more efficiently for cooperation with private 
landowners and for use and cost sharing. 95 In addition, the 
rules for range lands were revised. 


1964 - BLM 


1964 was a landmark year for BLM in that the entire 
set of its rules in the Code of Federal Regulations was com-~ 
pletely reorganized, revised, and renumbered; the preamble 
states that no substantive changes were made but that obso- 
lete matter was deleted.197 Other instances of procedural 
and merely clarifving rule making were as follows: to clarify 
the acreage limits under the Color of Title Act, 198 to add 
provisions for tie use of certified mail,199 to add a defini- 
tion of "interer c,"200 to add a section respecting limitations 
on officers’ autnority to bind the government as expressed in 
numerous departmental and court decisions , 2 1 to clarify the 
procedures for depositions and connected fees, 02 to revoke 
Part 2225 respecting Pittman Act grants, which was made obso- 
lete by the act of 11 August, 1964, 78 Stat. 389, 293 to in- 
corporate a long-standing practice in regard to time limits 
for filing documents , 204 to add Part 17 to implement the 
Civil Rights Act of 1964, 78 Stat. 241,205 and to make certain 
other technical chaniges'.206 


There was also some activity involving the regulation 
of rights of way. Provisions were added for rights cf way 
over acquired wildlife lands, 7 and for special use rights 
of big to implement the act of 23 October, 1962, °% Stat. 
1129, 08 and a minor change was made in section 22 4.2-3, 299 
In the field of grazing, the regulations for the jvisory 
boards were substantially changed210 and several -larifying 
amendments were made. 


The rules gevernirg "color of title" claim* were 
amended to reflect oe previously annour.ced in depart- 
mental decisicas.2+2 New rules were added providing exten- 
sive regulation in order to conserve helium.213 Additions 
were made to the homestead and desert land occupancy regula- 
tions to incorporate principles previously stated in depart- 
mental decisions.214 In addition, the mineral lease rules 
were.amended to add certain requirements for applications for 
acquired lands215 and to change the provisions regarding pref- 
erence rights.2l6 Section 2241.5-1(c), relatin3z to patents’ 
for lands in Alaska, was added to implement the act of 19 July, 
1963, 77 Stat. 80.217 / 
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1964 - Forest Service 


There were no changes made in the Forest Service regu- 
lations in 1964. 


1965 - BLM 


In 1965, no single class of operation dominated the 
rule making of BLM. However, the program of updating the 
rules continued. Section 2211.07 of the homestead rules was 
completely revised to delete obsolete material,218 as was a 
section on fissionable materials, which was obsolete under 
the act of 19 August, 1958, 72 Stat. 632.219 Several sec- 
tioms of the Alaska native allotment regulations were re- 
vised to harmonize with the Solicitor's opinion of 21 Septem- 
ber, 1964. The section on notices of phosphate leases 
was amended to remove an inconsistency.221 Section 2234.1-6 
(c}€2) on rights of way was amended to restore the rule to 
its original intent after an inadvertent change. The tres- 
pass regulations were amended to clarify procedures,223 and 
the special use airport lease rules were amended to make clear 
that any state subdivision may apply.224 


Substantial additions and revisions were made in the 
rules determining policy, sales, and classification in order 
to implement the Classification and Multiple Use Act of 19 
September, 1964, 78 Stat. 986.225 Recreation fees were im- 
posed in a new Part 18226 pursuant to the Conservation Fund 
Act of 1965, 78 Stat. 897, and Executive Order 11200 of 26 
February, 1965 (30 FR 2645); section 18.4(c) was amended in 
the mext month to provide for passes, and in December the 
entire Part 18 was completely revised.228 There were amend- 
ments of the rules governing exchanges of national seashore 
properties.229 ‘The addition of Part 19 was proposed to pro- 
vide for wilderness preservation areas ,230 


A section was added to require that copies of certi- 
fied townsite statements be provided for BLM records, 231 
The requirements for applications of veterans were amended 
to camform with the act of 17 October, 1940, 54 Stat. 1187.232 
The regulations respecting certain mineral material sales 
were amended to provide a more realistic method of payment 
and to spell out tenure.233 Regulations were added to allow 
prospecting in national forests, 234 and the rules for mineral 
leases in the Lake Mead Recreation Area were amended to con- 
form with the act of 8 October, 1964, 78 Stat. 1039,235 An 
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amendment to section 3127.2, on oil and gas lease extensions, 
was proposed, to change a definition,236 and section 2234 .3-1 
(d) was added to provide for irrigation rights of way ,237 A 
provision was added, to incorporate existing practice, giv- 
ing discretion to the Director to require in forms the submis- 
sion of information.238 The rule relating to office hours 

of the local land offices was amended to reflect statutory 
provision for federal employees" holidays .239 


1965 - Forest Service 


In 1965 the Forest Service again revised its regula- 
tions on roads and rights of way, this time for the purpose 
of implementing the act of 13 October, 1964, 78 Stat. 1089,240 
A section was also added to provide for fees for the use of 
recreation areas.24l after a great deal of consultation with 
various user industry and conservation groups, the Forest 
Service completely revised its appeals procedures ;242 the 
new procedures provided, inter alia, for a separate Board of 
Forest Appeals with authority, in some cases, to make the 
final administrative determination. (The file discloses 
that the user industries had been complaining that the Forest 
Service was acting as judge of the cases in which it was also 
a party.) Section 261.12, dealing with settlements of civil 
actions for trespass, was revoked, 243 There were three in- 
stances of rule making concerning the sale of timber. Section 
221.8(a) of 36 CFR, concerning bids, was amended to add a 
provision for floods;244 section 221.7 on contracts was com- 
pletely revised;245 and there was a minor change in the pro- 
vision for the cancellation of contracts. Section 251.4a 
was added to allow the use of materials on acquired lands ;247 
and section 251.85 was added to provide for the use of the 
new Superior National Forest. 24 


1966 - BLM 


In 1966 local land office hours were extended to per- 
mit more convenient filing of applications.249 various pro- 
cedural changes were made in the provisions for the sale of 
forest products, 2 and the rules governing timber contracts 
were amended to conform with the Small Business Act. New 
rules governing mineral leases were added requiring applicants 
to file statements of interest in other leases, similar to 
requirements applicable tooil ind gas lease applicants.292 [It 
was proposed to amend the coal and phosphate rules to conform 
with acreage limits provided by the act of 31 August, 1964, 
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78 Stat. 710, and to preserve natural peauty;2>3 and mineral 254 


lease bond regulations were amended to allow state-wide bonds. 
Grazing application record requirements were amended ,255 and 
Part 8, regulating the use of the reservoir lands of the De- 
partment of the Army, was completely revised.256 The provi- 
sions for recreation leases were revised to incorporate the 
act of 20 June, 1966, 80 Stat. 210,29/ and a new recreation 
area was added pursuant tc the act of 8 November, 1965, 79 
Stat. 1295;258 a new Part 21 was added governing cabin site 
ucevpancy on conservation and recreation areas, implementing 
the Fish and Wildlife Recreation Act of 1962, 76 Stat. 653, 
which directed emphasis on public rather than private recrea~ 
tional use. Sixteen months earlier, the Secretary had an- 
nounced tentative adoption of policies for phasing out private 
uses, inviting comments or suggestions; this was the only 
instance of such procedure by BLM during the period covered. 
After receipt of many comments, the new Part was formally pro- 
posed, O further comments were received, and the rules were 
promulgated as proposed, except that the portions providing 
for issuance of new permits were withheld for further study. 201 


Subpart 1727 was added stating guidelines and proce- 
dures for designating areas and sites, i.e. identifying and 
naming them.262 The rules concerning grants and scrip (43 
CFR 2221) were amended to reflect the act of 31 August, 1964, 
78 Stat. 751.263 part 17a was added to implement further 
the Civil Rights Act of 1964.264 Addition of Subpart 3107 
was 28 ae to establish a procedure for oil and gas explora- 
tion.265 The rule stating the place for filing documents 
was also amended,266 and on the last day of the year a verge 
number of miscellaneous technical amendments were issued.2°/ 


1966 - Forest Service 





In 1966 the Forest Service revoked its criminal tres- 
pass provision268 and added a new part to its general occu- 
pancy trespass section. 269 rier section on experimental areas 
was substantially amended.279 Rules of procedure before the 
Board of Forest Appeals were added.27l Also added were a 
new section on wilderness administration2/2 and one on awards 
of timber contracts.273 There was a minor change in the rule 
for timber bids.274 


1967 - BLM 


In 1967, Part 18 was again completely revised to pro- 
vide criteria for the designation of recreation areas and 
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fees therefor 57° a minor change in the fees was made four 
months later.4/6 There was also a clarif ing amendment as 
to the valuation of historic tahunenea 2U! Subpart 1815 

was added pursuant to the Disaster Relief Act of 1966, 80 
Stat. 1316, to provide procedures for extensions of time, 2/8 
Various sections dealing with mineral lease bonds were 
amended to add alternatives.279 The oil and gas lease regu- 
lations were amended to clarify the intent of the 1920 stat- 
ute.2©0 There were also proposals to amend the regulations 
governing cil and gas leases te permit greater flexibilit 

in establishing leasing units and in drawin St encom NN 
and to allow associations to hold leases .280 There were two 
instances of rule making affecting 0. & C. lands: an amend- 
ment clarifying the rights of way rules283 and the amendment 
of 2244.9-1 to reflect the act of 31 July, 1939, 53 Stat. 
1144.284 part 2, covering departmental records and testi- 
mony, was completely revised.285 The desert land regulations 
were amended to clarify a definition.286 A complete revi- 
sion of Subpart 2244, caver see exchanges, was proposed to 
provide uniform procedures , 28 It was also proposed to re- 
vise Part 4120, on grazing outside grazing districts, com- 
bining Subpart 4121 on 0. & C. grazing with Subpart 4122 on 
Taylor Act grazing in order to facilitate administration. 288 
Finally, addition of a new classification in the designation 
regulations was proposed. 289 


There were three instances of rule making proposed 
in 1967 which had not been acted upon as of August, 1968; 
they were proposed over a year before that date, but the 
delay was to be expected considering the controversial sub- 
jects involved. Two dealt with oil shale290 and the third 
with strip mining.291 


1967 - Forest Service 


In 1967, the Forest Service made two minor changes 
in its trespass regulations , 292 and Part 200 was added, 
containing a statement of the agency's organization, func- 
tions, publications, availability of information, etc. 

In addition, several new sections were added to provide for 
recreation sites.294 


1968 - BLM 


This appendix concludes with the rule making of Jan- 
uary through August of 1968. Section 1821.2-3 was amended 
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to clarify the order of priority in the filing of applica- 
tions,295 there were some technical amendments in regard to 
rights of way maps,296 and section 1850.0-7 was amended to 
clarify the power of the Department to issue Subpoenas duces 
tecum and to compel discovery.297 The regulations governing 
the maximum acreage of oil and gas leases were amended to re- 
flect the Solicitor's opinion of 17 September, 1964,298 


In, addition to these amendments, two 1968 proposals 
were pending on 31 August: the establishment of a minimum 
fee for sulphur permits,299 and the addition of a Subpart 
3002 on permits for testing for minerals 300 


1968 - Forest Service 


From January through August, 1968, the Forest Sery- 
ice engaged in five instances of rule making. Several sec- 
tions of the rights of way and roads rules were revised ;301 
there was a minor amendment in organization;302 and the rules 
governing the reserved rights of grantors to the United 
States were amended.303 part 231, on grazing, was completely 
revised.304 nd finally a section was added to cover the 
use of boats in the Superior National Forest .305 
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43 CFR Parts 61, 64, 66, 81, 102, 192, 26 FR 12126 
(19 Dec. 1961). 


43 CFR 244 .54-.56, Proposed 26 FR 3714 (29 Apr. 1961), 


- promulgated 15 months later substantially as proposed 


6934 (21 July 1962). 


43 CFR 244.21, -70-.90, proposed 26 FR 5718 (27 June 
1961), promulgated, with two Suggested changes 26 FR 
(16 Nov. 1961). 


43° CER 192.42 (3): :9100(a); .143, 200, proposed 26 
FR 11493 (5 Dec. 1961), promulgated 27 FR 5745 (16 


June 1961); and 43 CFR 192.42a(c), proposed 26 FR LES I(AS 


Dec. 1961), promulgated substantially changed 27 FR 4365 (8 
May 1962). 


128. 


129\. 


130. 


131. 
132. 
133. 


134. 


135% 


136. 


43 CFR 270, 26 FR 2985 (7 Apr. 1961); 1961 Amn. Rept. 
Int. 324, 325, 


Proposed 26 FR 5230 (10 June 1961), promulgated 26 
FR 9831 (19 Oct. 1961). 


43 CFR 221.53, .68, 26 FR 10479 (7 Nov. 1961). 


43 CFR 257.2, -9-.14, proposed 26 FR 10285 (2 Nov. 
1961), promulgated 27 FR 1215 (9 Feb. 1962). 


36 CFR 251.4(b), 26 FR 9224 (30 Sept. 1961). 
43 CFR 161.8(b), 27 FR 10 (3 Jan. 1962). 
28 FR 1372 (13 Feb. 1963). 


Proposed 27 FR 1556 (20 Feb. 1962), promulgated 27 
FR 4513 (11 May 1962). 


E.O. 1107, 27 FR 1875 (26 Feb. 1962); 43 CFR 161.13(b), 
(c), 27 FR 9918 (9 Oct. 1962). 
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138. 


1357 
140. 


141. 


142. 
143. 
144. 
145. 


146. 


147. 
148. 
149. 


150. 


i351. 


152. 


L535 
154. 


155. 


43 CFR 115, 259, proposed 27 FR 5770 (19 June 1962), 
promulgated 27 FR 8735 (31 Aug. 1962). 


43 CFR 115.22, 259.9, proposed 27 FR 5873 (21-June 
1962), promulgated 27 FR 8921 (7 Sept. 1962). 


27 FR 2318 (10 Mar. 1962). 
43 CFR 185.121(b), 27 FR 9137 (14 Sept. 1962). 


43 CFR 193, 194, 196, proposed 27 FR 9559 (27 Sept. 
1962), promulgated 28 FR 1474 (15 Feb. 1963). 


43 CFR 191, 192, 27 FR 9993 (11 Oct. 1962). 
43 CFR 3100, 3200, 29 FR 4967 (9 Apr. 1964). 
27 FR 10120 (16 Oct. 1962). 

43 CFR Part 7, 27 FR 3812 (20 Apr. 1962). 


Proposed 27 FR 5712 (15 June 1962) pursuant to 74 
Stat. 506, promulgated 27 FR 8545 (25 Aug. 1962). 


43 CFR 221.55(b), .68(f), 27 FR 2118 (3 Mar. 1962). 
29 FR 9565 (15 July 1964). 
43 CFR 141.24-.28, 27 FR 9060 (12 Sept. 1962). 


43 CFR 257.5, .6, proposed 27 FR 11007 (10 Nov. 1962), 
promulgated 28 FR 693 (25 Jan. 1963). 


43 CFR 260.1-.7, 27 FR 12368 (13 Dec. 1962); 1963 Ann. 
Rept. Int. 51. 


43 CFR 244.43, .44, proposed 27 FR 12954 (29 Dec. 1962), 
promulgated 28 FR 2905 (23 Mar. 1963). 


36 CFR 212.7, 27 FR 10322 (23 Oct. 1962). 

42 Op. Atty. Gen. no. 7; 1962 Rept. For. Serv., 21. 

36 CFR 213.3, .4, 27 FR 9217 (18 Sept. 1962). 
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) ) 156. 
157. 
158. 
Mar. 


159. 


36 CFR 221.22, 27 FR 11318 (16 Nov. 1962). 


36 CFR 261.7, .13, .14, 27 FR 10322 (23 Oct. 1962). 

36 CFR 251.52, .65, proposed 27 FR 12959 (29 Dec. 1962), 
promulgated with substantial changes 28 FR 2903 (23 
1963). 


43 CFR 192.43a, .43b, .141, proposed 28 FR 2283 (8 
Mar. 1963), promulgated with suggested changes 29 


FR 1437 (29 Jan. 1964). 


160. 


161. 


162. 


163. 


164. 


43 CFR 192.100(b), proposed 28 FR 2283 (8 Mar. 1963), 
promulgated 28 FR 6833 (3 July 1963). 


Proposed 28 FR 3418 (6 Apr. 1963), promulgated with 
changes 28 FR 11192 (18 Oct. 1963). 


43 CFR 192.123, 28 FR 5084 (22 May 1963). 


43 CFR 250.5, 28 FR 826 (29 Jan 1963); see also the 
identical rule republished at 28 FR 1589 (20 Feb. 


1963). 


43 CFR Part 250, proposed 28 FR 14271 (25 Dec. 1963), 
promulgated, with many changes, 29 FR 10462 (28 July 


1964). 


165. 


166. 


167. 


| 168. 





169. 


170. 


171. 


43 CFR 13.6, proposed 28 FR 74 (3 Jan. 1963), promulgated 


28 FR.7224 (13 July 1963). 
43 CFR 115.171, 28 FR 4791 (14 May 1963). 


43 CFR 161.7, 161.8, proposed 28 FR 2142 (5 Mar. 1963), 
promulgated 28 FR 7292 (17 July 1963). 


43 CFR 168.1-.5, 28 FR 7942 (3 Aug. 1963). 


43 CFR 63, proposed 28 FR 9922 (12 Sept. 1963), promul- 
gated 29 FR 1803 (6 Feb. 1964). 


Sec. 103(a), 74 Stat. 506; 28 FR 2859 (22 Mar. 1963). 


43 CFR 296, proposed 28 FR 3352 (5 Apr. 1963), promul- 
gated substantially as proposed 28 FR 6078 (14 June 


1963); 1963 Ann. Rept. Int. 50. 
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| 
172. 28 FR 6075 (14 June 1963). ) | 190. 36 CFR 221.3(a), .6, 28 FR 723 (26 Jan. 1963); see 1963 
* | REDE. For. Serv. 55. 
. 43 CFR 232.13, 28 FR 4355 (2 May 1963). 
173. 43 191. 28 FR 1105 (5 Feb. 1963); see above under 1961. 


. 28 FR 6509 (25 June 1963). 
a 192, 36 CFR 261.11(1), .16, 251.1(a)(2), 28 FR 1769 (26 


175. 43 CFR 150.29-.35, 28 FR 7291 (17 July 1963). Feb. 1963). 
176. 43 CFR 259.65-.67, proposed 28 FR 8042 (7 Aug. 1963), 193. 36 CFR 251.15, 28 FR 4440 (3 May 1963). 
romulgated, with substantial changes, comments 
Beriae bean eecetvad® 29 FR 7934 (23 June 1964); 1963 Ann. 194, 36 CFR 251.20, .21a,. .25, 261,4,.26. FR eG6i7 0 7 ouhe 
Rept. Int. 51. 1963). 
177. 43 CFR 192, 200, proposed 28 FR 10883 (10 Oct. 1963), 195. 36 CFR 212.7-.11, 28 FR 6013 (13 June 1963); 1963 
promulgated, with substantial changes, 29 FR 2502 Rept. For. Serv., 12, 16. 


ace eR 196. 36 CFR 213.1, 28 FR 6268 (19 June 1963); 1963 Rept. 


178. Proposed 28 FR 13504 (13 Dec. 1963), promulgated 29 For. Serv., 6, 7. 


. 1964). 
ae cae a 197, 43 CFR ch. II, 29 FR 4302-4641 (31 Mar. 1964). 


-4, 28 FR 12126 (14 Nov. 1963). 
inca Erg ee - 198. Act of 22 Dec. 1928, 45 Stat. 1069; 43 CFR 140.10, 


180. 1963 Ann. Rept. Int. 50. ) 29 FR 2338 (11 Feb. 1964). 

181. 43.-CFR 115.16, 115.19, 259.2, 259.6, 28 FR 3772 (18 | 199. 43 CFR 101.19(b), (c), 29 FR 2543 (18 Feb. 1964). 
Apr. 1963) and 43 CFR 259.1, .2, .42, .45, 28 FR 7561 

(25 July 1963). 200. 43 CFR 3100.0-5(a), 29 FR 6245 (12 May 1964). 

182. 43 CFR 166.23(a), 28 FR 4355 (2 May 1963); and 43 CFR 201. 43 CFR 1810.3, 29 FR 6628 (21 May 1964). 


5.17, 28 FR 5299 (29 May 1963). 
ee ; : 202. 43 CFR 1820, 2211, 2226, 29 FR 11125 (31 July 1964). 


183. 43 CFR 118, 28 FR 5300 (29 May 1963). ois, Os Sieh eat 
imamate ee: 204. 43 CFR 1821.2-2(£), (g), 29 FR 14439 (21 Oct. 1964). 
185. 28 FR 11796 (5 Nov. 1963). | fi RE COREE IO Padme 

UPR ocak, Ea eek haiyt ay tek: 206. 43 CFR 2235.1-1, 2321.6, 3131.1, 3212.3(a), 3635.0-1 
187. 28 FR 5577 (6 June 1963). 4132.2-4, 29 FR 19248 (31 Dec. 1964). 


284, 285, 28 FR 6453 (22 June 1963). 207. 43 CFR 2234.1, 2234.8, proposed 29 FR 8174 (27 June 
babe iat esate 1964), promulgated 29 FR 14494 (22 Oct. 1964). 


2 12852 (4 Dec. 1963). 
Bes ee OT ha kutee Ot hee ; 208. 43 CFR 2234.1-1, 2234.7, 29 FR 14075 (13 Oct. 1964). 
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209. 29 FR 15516 (19 Nov. 1964). 


210. 43 CFR 4114.1, proposed 29 FR 2427 (13 Feb. 1964), 
promulgated 29 FR 6440 (16 May 1964). 


211. 43 CFR 4111.4-2, 4114.1-5(d), 4115,.2-1; proposed 29 
FR 10615 (30 July 1964), promulgated 29 FR 13424 

(29 Sept. 1964). 

212. 43 CFR 140.3, 29 FR 2543 (18 Feb. 1964). 

213. 43 CFR Part 16, proposed 29 FR 5561 (25 Apr. 1964), 
promulgated, with many of the changes suggested, 29 

FR 9382 (9 July 1964); further comments were received and 

further changes were made at 30 FR 9218 (23 July 1965). 

214. 43 CFR 2211, 2226, 29 FR 6628 (21 May 1964). 


215. 43 CFR 3212.1(a), proposed 29 FR 6650 (21 May 1964), 


promulgated, with changes, 29 FR 14366 (17 Oct. 1964). 


216. 43 CFR 3221.4(b), 3222.6-2, proposed 29 FR 7938 (23 
June 1964), promulgated 29 FR 13971 (9 Oct. 1964). 


217. 29 FR 12874 (12 Sept. 1964). 
218. 30 FR 3657 (19 Mar. 1965). 


219. 43 CFR 3545.1, .2, 30 FR 7606 (11 June 1965). 


220. 71 1.D. 340; 43 CFR 2212.9, 30 FR 3710 (20 Mar. 1965). 


221. 43 CFR 3162.6, 30 FR 4759 (14 Apr. 1965). 

222. 30 FR 7605 (11 June 1965). 

223. 43 CFR 9239.0-8, .0-9, 30 FR 8411 (1 July 1965). 
224. 43 CFR 2235.1-1, 30 FR 5707 (22 Apr 1965). 


225. 43 CFR 1725, 2243, 2410, 2411, proposed 30 FR 2384 
(20 Feb. 1965), promulgated, with many substantial 


changes which had been suggested, 30 FR 12912 (9 Oct. 1965). 


226. 30 FR 3265 (10 Mar. 1965). 
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227. 30 FR 5632 (21 Apr. 1965). 

228. 30 FR 17166 (31 Dec. 1965). 

229. 43 CFR 2244.5, 30 FR 3438 (16 Mar. 1965). 

230. Proposed 30 FR 9363 (28 July 1965), promulgated, with 
substantial changes 31 FR 3010 (22 Feb. 1966), 

231. 43 CFR 2242.6-4, proposed 30 FR 2263 (19 Feb. 1965), 
promulgated 30 FR 5707 (22 Apr. 1965), 

232. 43 CFR 2033.2, 30 FR 4759 (14 Apr. 1965). 

233. 43 CFR 3610, 3611, proposed 30 FR 952 (29 Jan 1965), 
promulgated substantially as proposed 30 FR 8481 (2 

July 1965). 

234. 43 CFR 3327, 3638, proposed 30 FR 9362 (28 July 1965), 
promulgated with changes and renumbered 31 FR 3013 (22 

Feb. 1966). 

235. 43 CFR 3326, 30 FR 12391 (29 Sept. 1965). 

236. 43 CFR 3127.2, proposed 30 FR 11329 (3 Sept. 1965), 
promulgated with one change 31 FR 7806 (2 June 1966). 

237. 30 FR 14800 (30 Nov. 1965). 

238. 43 CFR 1810.4, 30 FR 34 (5 Jan. 1965). 

239. 43 CFR 1821.2-1, 30 FR 755 (23 Jan. 1965). 

240. 36 CFR 212, 30 FR 5476 (16 Apr. 1965); 1965 Rept. For. 
Serv., 15. 

241. 36 CFR 251.25a, 30 FR 5707 (22 Apr. 1965). 

242. 36 CFR 211.20-.37, 30 FR 6345 (6 May 1965). 

243. 30 FR 6982 (25 May 1965). 

244. 30 FR 8268 (29 June 1965). 

245. 30 FR 8519 (3 July 1965); 1965 Rept. For. Serv., 6. 
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246. 
247. 
248. 


249. 
250. 
1966). 


251. 


Za 23 


Pup 


July 1967), with the exception of § 3161.4 which was deferred 


& | 


36 CFR 221.17, 30 FR 15420 (15 Dec. 1965). 
30 FR 9264 (24 July 1965). 


36 CFR 251.85, 30 FR 157.38 (21 Dec. 1965); 1965 Rept. 
NOM MmSeLV cas) s 


43 CFR 1821.2-1(a), 31 FR 6313 (26 Apr. 1966). 

43 CFR 5400, 5430, 5440, proposed 31 FR 4805 (22 Mar. 
1966), promulgated with changes 31 FR 8914 (28 June 
43 CFR 5433.1, proposed 31 FR 10415 (3 Aug. 1966), 
promulgated 31 FR 13447 (18 Oct. 1966). 


43 CFR 3131.2(e), 3141.2()(5), 3161.2(b)(5), 3181.2 


(b)(5), proposed 31 FR 8181 (10 June 1966), promulgated 


31 FR 16272 (20 Dec. 1966). 
43 CFR 3130, 3161, proposed 31 FR 6834 (7 May 1966), 
promulgated fourteen months later, 32 FR 10652 (20 


for further consideration. 


254. 


255. 


220% 
257% 
258. 
259; 
260. 
261. 


262; 


43 CFR 3143.2-2, 3153.2-2, 3163.2, 31 FR 8873 (25 June 
1966). 


43 CFR 4111.1-1, 4115.2-1(k)(4), 31 FR 12100 (16 Sept. 
1966). 


31 FR 9108 (2 July 1966). 

43 CFR 2232, 31 FR 11546 (1 Sept. 1966). 
43 CFR 3328, 31 FR 11548, (1 Sept 1966). 
30 FR 8912 (15 July 1965). 

31 FR 14563 (15 Nov. 1966). 

32 FR 8361 (10 June 1967). 


Proposed 31 FR 6984 (12 May 1966), promulgated 31 FR 
13914 (29 Oct 1966), as implementation of a provision 


in section 1 of the Classification and Multiple Use Act of 


1964, 


78 Stat. 986. 
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264. 
265. 


266. 
207 
268. 
269. 
270. 


2/1, 


212. 


2133 
274. 
275. 
276. 
Pale 
278. 
279. 


280. 


281. 


a 


Proposed 31 FR 6985 (12 May 1966), promulgated 31 FR 
11178 (24 Aug. 1966). 


31 FR 8690 (23 June 1966). 


Proposed 31 FR 13799 (27 Oct. 1966), promulgated, 
substantially as proposed, 32 FR 8968 (23 June 1967). 


43 CFR 1821.2-1, 31 FR 15541 (9 Dec. 1966). 
31 FR 16783 (31 Dec. 1966). 

36 CFR 261.12a, 31 FR 1074 (27 Jan. 1966). 
36 CFR 261.11(m), 31 FR 7902 (3 June 1966). 
36 CFR 251.23, 31 FR 5073 (29 Mar. 1966). 


36 CFR 211.101-.119, proposed 31 FR 7628 (27 May 1966, 
promilgated, with changes, 31 FR 16357 (22 Dec. 1966). 


36 CFR 251.70-.84, .86, 31 FR 7899 (3 June 1966); 1966 
Rept. For. Serv., 2, 17. 


36 CFR 221.10(d), 31 FR 8180 (10 June 1966). 
36 CFR 221.8(a), 31 FR 9417 (9 July 1966). 

32 FR 207 (10 Jan. 1967). 

43 CFR 18.2(b)(4), 32 FR 6494 (27 Apr. 1967). 
43 CFR 2232.2-3, 32 FR 6194 (20 Apr. 1967). 
32 FR 3059 (18 Feb. 1967). 


43 CFR 3132.3-1, 3143.2-2, 3153.2-2,°3162.2, 32 FR 3297 
(25 Feb. 1967). 


Act of 25 Feb. 1920, 41 Stat. 437, 30 USC 226(b); 43 
CFR 3122.1, 3123.3(c), 32 FR 13323 (21 Sept. 1967). 


43 CFR 1821.2-3(b)(1), 3123.2, .9, proposed 32 FR 
13196 (16 Sept. 1967) and except for 1821.2-3 promul- 


gated 33 FR 10343 (19 July 1968). 


i= 





282. 


288. 


gated, 


1968). 


289. 


290. 
1967). 


291. 


43 CFR 3101.1, 3123.2(c), (f£), proposed 32 FR 15883 (18 
Nov. 1967), promulgated 33 FR 4465, (13 Mar. 1968). 


43 CFR 2234.2-3(b) (10) (44), 32 FR 4414 (23 Mar. 1967). 
32 FR 5689 (7 Apr. 1967). 

32 FR 9974 (7 July 1967). 

43 CFR 2226.1-5(e), (£), 32 FR 7713 (26 May 1967). 


Proposed 32 FR 10799 (22 July 1967), promulgated 33 
FR 2511 (2 Feb. 1968). 


Proposed 32 FR 11192 (1 Aug. 1967); many comments were 
received, hearings were held, and the Part was promul- 
with several substantial changes 33 FR 11516 (13 Aug. 


43 CFR 1727.1(b)(4), proposed 32 FR 15546 (8 Nov. 

1967), promulgated 33 FR 460 (12 Jan. 1968). 

43 CFR 2244.1-7, proposed 32 FR 7085 (10 May 1967) 
and 43 CFR Part 3170, proposed 32 FR 7086 (10 May 


43 CFR Part 23, proposed 32 FR 10656 (20 July 1967); 
see also the Presidential message of 8 Mar. 1968, U.S. 


Code Cong. & Admin. News, 90th Cong., 2d Sess., p. 568. 


2525 


293. 


294. 


36 CFR 261.6, 32 FR 6622 (29 Apr. 1967), timber; and 36 
CFR 261.11, 32 FR 12956 (12 Sept. 1967), campgrounds. 


36 CFR 200, 32 FR 9679 (4 July 1967). 


36 CFR 251.90-.96, 32 FR 12945 (12 Sept. 1967); 36 
CFR 251.40-.42; proposed jointly with the National 


Park Service 32 FR 6982 (6 May 1967), promulgated substan- 
tially as proposed 32 FR 13190 (16 Sept. 1967). 


295. 
peo 
297. 


33 FR 5417 (5 Apr. 1968). 
43 CFR 2234.1, .2, 33 FR 8339 (5 June 1968). 
33 FR 10394 (20 July 1968). 
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301. 


302. 
303. 
304. 
305. 


71 1.D. 337; 43 CFR 3120.1-2, 33 FR 10570 (25 July 
1968). 


43 CFR 3182.1, proposed 33 FR 7119 (14 May 1968). 
Proposed 33 FR 7575 (22 May 1968). 


36 CFR 212.7(a), (b), (d), 212.10(b), 33 FR 145 (5 
Jan. 1968). 


36 CFR 200.6(£)(3), 33 FR 4139 (5 Mar. 1968). 
36 CFR 251.17, 33 FR 11452 (13 Aug. 1968). 
33 FR 4802 (21 Mar. 1968). 


36° CFR 251.85(b)(8), 33 FR 11653 (16 Aug. 1968). 
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Nee Applicant participation in classification procedure 


Provision should be made, by statute or regulation 
or both, for the full participation of applicants in Spot 
classification procedures now Separated from but an integral 
part of some public land disposals. (See ¥ 225) 

The purpose is to enable the applicant to participate 
in the adjudication process on this issue as on others 
involved. 

The key feature would be either (a) abolition of the 
bifurcation of such Proceedings or (b) at least suitable 
recognition by regulation of the right of a public land 
applicant to participate in the determination of the classifi- 
cation issue to the same extent as with respect to other 
issues. 

The advantage to the applicant would be that he would 
have an opportunity to participate in the process as in 
other issues involved in the adjudication. 

The disadvantage to BLM and the Department of the 
Interior would be that the latter would be deprived of its 


present summary method of disposing of many cases, 
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2. Applicant participation in making the initial record 


By statute, regulation, or both, applicants for any 


¥ 
I 


form of public land disposition should be assured of full 
opportunity to participate in the making of the record, to 
know its contents, to offer rebuttal information, and to 
participate in any oral presentations prior to the initial 
decision. (See | 228.) 

The basic issue is simply whether an applicant should 
not be entitled to know the basis upon which the initial 
decision could be made against him. 

The problem will be to assure agency compliance and 
rigorously exclude ex parte reception of information from 
subordinates or others. 

The advantage to the applicant will be that he will 
have a fair opportunity to know the record basis for decision 
and to meet it. 

The disadvantage for the public land agency will be 
the effort required to advise the applicant of the composition 
of the record and permit him to rebut adverse information or 


arguments. 
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3. Discretionary hearings as to facts 





By statute the public land agencies (other than FPC 
which already has it) should be given discretion to hold a 
hearing for the making of the exclusive fact record in any 
case. (See ¥ 232.) 

The purpose is to avoid the holding of hearings in 
all cases even if fact issues are slight or nonexistent, on 
the one hand, but to permit the administrative making of the 
final fact record where agencies deem that to be important. 

The key feature would be the conferring of such choice 
upon the agencies concerned. 

The advantages to the agencies would be that, to 
the extent that court proceedings might eventuate, they 
would be the triers of any material facts if they wish to 
invoke this authority. 

The disadvantages to applicants would be, conversely, 
that any material facts would be subject to administrative 


trial rather than trial in court. 
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4. Applicability of hearing regulations 
The applicability of the present BIM regulations 


respecting formal hearings should be clarified (unless 


discretionary hearing authority is adopted as suggested 


in No. 3 above). (See § 233.) 


The purpose would be to be rid of the present jumbled, 
cryptic, and inexcusable regulations on that subject. 

The key feature would be intelligible redrafting. 

_The advantage to applicants would be that they could 


understand in what types or classes of cases the hearing 


regulations apply. 


The disadvantage to BLM would be that it would be 
required to decide more precisely to what classes of cases 


its formal hearing procedures apply. 
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2. Multiple departmental appeal stages 


In both BLM and the Forest Service the number of 
appeal stages -- e.g. from field to Director to Secretary 
in BLM -- should be reduced either (a) by eliminating one 
Step such as appeal to the Director or (b), preferably, by 
making final appeals to the Secretary depend upon the latter's 
consent. (See ¥ 236.) 

The purpose is to reduce the time required for repeti- 
tive handling of the same case as well as, in the alternative, 
to free higher land officials to give more time to the 
important cases. 

The key feature would be either (a) cutting out one 
departmental appeal step or (b) doing so at the discretion 
of the top official. 

The advantage to all concerned would be a saving of 
time. 

The disadvantage to intermediate officials would be 
that they would be bypassed under the first alternative, which 


they may regard as reducing their authority or importance. 
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6. Independent boards 





So-called "independent boards" should be set up only 
upon a decision as to whether they should (a) afford a trial- 
type hearing to establish case facts or (b) make the final 
departmental decision. (See q 238.) 

If it is done to provide for a trial-type hearing, that 
may be done more simply by a statute requiring hearings (as 
discussed otherwise in No. 3 above) which would then be held 
by examiners under the present Administrative Procedure Act. 
If it is to provide no more than an intermediate appellate 
board, it will further complicate the already cluttered 
administrative machinery. If it is to provide for a final 
decision, it will bypass the heads of the agencies. 

The issues are whether thereby to provide for (a) a 
trial-type hearing, (b) a more deliberative intermediate 
appeal, or (c) a final decision. 

The advantages would hardly be more than a show of 
independent judgment unless the board decisions are given 
fimality, i.e. deprive the heads of agencies of their pres- 
ent reviewing authority. 


If such boards are to make the final decisions, they 


will remove the heads of agencies from authority in particular 


cases -- which will really substitute the boards for the 


agency heads. 
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7. Court controls 

By statute the decisions of public land agencies 
should be made Subject to court review at the suit of 
aggrieved persons. (See 4 241.) 

The issue is whether public land statutes and 
regulations should, in effect, be merely advisory to the 
agencies or enforceable by court actions. (The only 
alternative would be for Congress to devise some other form 
or method of continuous case-by-case oversight. See note 
10 to ¥ 218.) 

The key feature of this possibility could be a simple 
Statute declaring the intent of Congress that agency actions 
in this field are subject to review in the federal courts. 

The advantage to applicants and other interested 
parties is that they would have a means of recourse if they 
deem themselves denied Statutory rights. 

The disadvantage would of course be that agencies 
would, to a limited degree, be held accountable in some 
cases in the courts for ignoring or departure from Statutory 
rights or their own regulations and thereby put to the neces- 


sity of defending such actions. 
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8. Notice to third parties in private court actions 


By statute parties litigating in private suits, which 
call in question the administration of public lands, should 
be required to give notice thereof to third parties -- i.e. 
to the public land officials or nonfederal persons. (See 
q 170.) 

The issue here is simply whether third Sartice: L.e. 
federal officials or others who have a legitimate interest 
in such cases, should not be apprised of their pendency with 


consequent opportunity to seek to be heard therein. 


The key feature would be a brief statute so providing. 


The advantage is self-evident, i.e. that such persons 
would then have some opportunity to seek to be heard if they 
fear the court might take some action injurious to them. 

The disadvantage would be to the plaintiffs in such 
litigation, to the extent that the giving of such notice 
and the possibility of intervention by such third parties 


might complicate the litigation. 
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Compelling substantive regulations 


By statute public land agencies might be affirmatively 
required to make dispositions in accordance with reasonably 


specific regulations therefor. (See 44 243, 243A, and 244.) 


The issue would be whether such a statute is practicable 


gunmce the agencies might and probably would make general 
regulations reserving discretion in themselves. 

The key feature of any such statutory requirement 
would be a suitable statement of Congressional intent. 

The advantage to applicants would be, of course, more 
imtormation and a greater opportunity to participate in the 
disposition of public land privileges. 

The disadvantages would be (a) that it might lead to 
dispositions in excess of expectations if the regulations 
are broad enough or (b) legitimize some dispositions merely 
because the public land authorities had not been foresighted 


emough to envision all future possibilities. 
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10. Future effect of interpretative regulations | . 





~~ 


The public land agencies should by statute be authorized 
to make and change so-called "interpretative" regulations with- 
out retroactive effect. (See 4 244A.) 

The purpose would be to enable the agencies to modify 
their regulations interpreting and applying statutory terms 
to accord with new or changed conditions without injury to 
persons who have already taken action in reliance upon them. 

The key feature of such a statute would be a simple 
Statement of authority to that effect such as is now available 
to the Treasury Department, i.e. "to prescribe the extent, 
if any, to which any ruling or regulation ... shall be applied 
without retroactive effect." 

The advantage to the public land agencies would be 
that they would be free to make interpretative regulations 
with knowledge that they could change them if need arises 
without undue harm to persons who had previously relied upon 
them. Such persons, of course, would also reap that advantage. 

The disadvantage, if any, would be that erroneous 
interpretations could thereby be validated notwithstanding 
statutes to the contrary. But that disadvantage is more 
theoretical than real since the agencies are unlikely to 


make utterly improvident disposal regulations. 
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peal Delegations of initial authority to act 


By statute agencies should be required to reflect in 
their codified regulations their delegations of initial 
authority to act in public land disposal cases. (See 4 246.) 

The issue here is whether, as originally contemplated 
by the Administrative Procedure Act, public land agencies 
Should be required to state for convenient public information 
the dispersal of their authority to decide, or recommend 
decision of, applications for disposals. 

The key feature would be a simple statute so commanding 
the agencies. 

The advantage to applicants would be in affording them 
indispensable knowledge as to who is to make the initial 
decisions in each type of case. 

The disadvantage to the agencies would be that it 
would be burdensome to them to be required to state, codify, 
and keep current such information in view of the constant 
fluctuations in the assignment of functions to field per- 


sonnel. 
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12. Publication of presently unpublished requirements 


The public land agencies should be required by statute 
to publish a variety of material which is regulatory in ef- 
fect but otherwise labeled, such as local statements of re- 
quirements, inter-agency agreements with that effect, general 
statements of policy, and firm substantive materials in agency 
manuals and instructions as well as any procedural require- 
ments therein which have not been reflected in their codified 
regulations. (See q 247.) 

The issue here is whether the public is entitled to 
know requirements which -have been formulated by agencies but 
not reflected in the codified regulations. 

The key feature would be some suitably phrased statu- 
tory provision requiring such publication. 

The advantage to the public would be the availability 
of such information which they are presently misled into 
thinking is already available in the Code of Federal Regula- 
tions. 

The disadvantage to the agencies would be the added 
burden upon them to keep their codified regulations current 
and reflective of requirements they have already formlated 


and stated in other forms. 
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13. An official public land gazette 
The agencies might be required to publish an official 


gazette or gazettes setting forth -- as the Federal Power 
Commission already does -- notations of their current land 
disposal decisions plus the texts of important documents not 
otherwise available. (See 4 215A.) 

The purpose of such a periodical publication would be 
(a) to afford interested persons (and Congressional committees) 
information as to current land disposal activities and (b) 
to serve as an indispensable guide to new materials to be 
found in other publications such as the Federal Register, 
Code of Federal Regulations, departmental reports, and so 
on. 

The key feature may be simple statutory authority so 
to do. 

The advantages to interested parties, both private and 
public, are obvious in that they would then have a means of 
keeping up with current land actions. 

The disadvantages would be the simple burden of com- 
piling and issuing such a periodical so far as the Interior 
Department, and particularly BLM, is concerned. The Forest 
Service might find such a publication unnecessary since it 
produces comparatively few written documents of the nature 
here involved. FPC, as mentioned, already has such a publica- 
tion. The public land functions of the other agencies may be 


too slight to warrant one, 
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14. Acwisory rulings and declarator udgments 





The public land agencies should be empowered to issue 
advisory rulings as well as to enter declaratory rulings 
with bimding effect (they have implied authority to do the 
former, but not the latter). (See ¢ 248.) 

The issue here is whether this tool of administration 
will not be as useful in the public land field as it is in 
the tax and other fields of public administration. 

The key feature would be a simple statute authorizing 
such rulings, 

The advantage to interested persons is that they would 
be able to obtain such rulings before undertaking other re- 
quirements deemed necessary as a prerequisite to an adjudica- 
tion. The public land agencies, too, might find this modern: 
device a means of reducing their burden, because it might be 
a way of eliminating a full adjudications in situations 
where, for example, lands or uses are simply not available. 

The disadvantage to agencies might be a fear that 
such authority would require them to face what they would call 
hypothetical cases. But that should not be so since they 
should be free to refuse such rulings in cases in which they 


thought tie circumstances not sufficiently firm. 
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15. Venue in cases involving third parties 


By amendment of the Mandamus and Venue Act of 1962 or 
by separate statute the venue, contemplated by the former, 
should be preserved where third parties are mamed in court 
Proceedings involving public lands. (See 4% 169 and 170 and 
note that this Supplements No. 8 above.) 

The purpose is to enable third parties who have an 
interest in the subject matter of a public land suit to be 
named or be afforded Opportunity to intervene as parties 
without destroying the venue advantages intended by that Act. 

The key feature would be an amendment or separate 
Statute stating in effect either generally or in connection 
with public lands, that the venue provisions thereof should 
apply notwithstanding the naming or intervention of third 
parties who claim interest in the subject matter. 

The advantage, in cases in which third parties ciiim 
interest in public land proceedings brought under that Act, 
would be (a) that plaintiffs could bring proceedings not sub- 
ject to dismissal for lack of necessary parties and (b) such 
third parties could have an opportunity to be heard therein. 

The disadvantage to public land offical defendants 
would be that they could neither cause dismissal of Such pro- 
ceedings for lack of necessary parties nor avoid -- should 
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they wish to do so --~ the participation cf ali duly interested 
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persons. In either event, of course, the court would determine 
whether such third parties are properly named or should be 


permitted to intervene. 
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by Professors Paul Wallace Gates of Cornell 
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Clearinghouse prices for these reports are based 
upon the number of volumes into which each report 
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following listing. Price: $3.00 per volume for 
paper printouts; $0.65 per volume for microfiche. 
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One volume. Order number: P B 185 920 


tudy of Withdrawals and Reservations of Public 
Domain Lands. Prepared by Charies F. Wheatley, Jr. 


Revised September, 1969. 3 volumes. Order numbers: 
PB oP eB waand=]=P.B 





